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EMPLOYMENT PRACTICES LIABILITY AND EMPLOYMENT
PRACTICES LIABILITY INSURANCE COVERAGE | N CANADA

by Eric A. Dolden with asistance from
Cynthia Hartling-McLean, Chelsea E. McKay and
Kathleen E. Lafontaine

1. GENESIS OF EPL COVERAGE

Since 1998, there has been a oOnew kid on the
child of the times. It is called Employment Practices Liability (EPL) insurance, and its

growing presence in both the Canadian and U.S. insurance markets reflects the fact that

Canadian and American workers are becoming more aware of their human and civil

rights, and are more prepared than ever to seek redressfor rights violations.

Sincethemid-1 9 806 s, dmpleyers and insurers have faced increasing numbers
of employment related claims for such wrongs as age, race & sex discrimination,
wrongful termination, sexual harassment, and breach of employment contract. Until
that time the standard commercial general liability policy did not address these types of
claims. These employment related claims had long fallen outside the scope of coverage,
whet her because of t he g enerompehsgtionhirsurasthce bel i e f
would encompass such claims, or because for public policy reasons these types of
claims were not appropriate subjects for insurance coverage. In response to this
emerging trend of employment related claims, insurers initially began p roviding
defences for certain claims under the general liability and employment liability policies,
however, these historical policies did not fully and adequately respond to newly
emerging claims. In some instances, insurers litigated coverage to establsh
circumstances where coverage did not apply. Eventually, insurers added employment
related exclusions to the D&O, policy followed by the emergence of EPL policies.1

Gone are the days when EPL policies cover only sexual harassment, discrimination and
wrongful termination. These policies now cover such claims as retaliation, defamation,
and invasion of privacy, and will likely continue to expand the coverage possibilities of
this saleable and comprehensive product2 A growing number of claims, and incr eased

1Paul E.B. Glad and Rich®redaVedRLppbidEmyl €ymemts and | r
PLI/ Comm 121.

2Jeffrey P. Kl enk, OEmerging Coverage issues in Employn
Perspective on Recent Devel opmentso, 21 W. New Eng. L.
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liability, have had a cascade effect, first in the business and employment worlds, and
now in the insurance world. While employers have been scrambling to modify their
workplace practices and are asking what they can do to protect themselves against
claims, insurers have been confronted with claims for coverage under policies that were
never intended to respond to such risks. The result has been a growing awareness of
the need for insurance coverage, coupled with the knowledge that existing products do
not fit or adequately address the risks. And so, EPL policies were born.

1A. WHAT IS EMPLOYMENT P RACTICES LIABILITY( HEREAFTER OEPLOG) ?

EPL refers to liability stemming from discrimination in the workplace, sexual
harassment and other employment-related practices and conduct that may give rise to
legal liability. Most claims in Canada fall under the jurisdiction of administrative
tribunals, with some exceptions. Typical claims in Canadawould include:

. complaints before a federal or provincial huma n rights tribunal
involving work place discrimination based on sex, race, colour,
ancestry, place of origin, political beliefs or some other prohibited

ground

o complaints before the Courts or federal or provincial tribunals
involving either sexual harassment or sexual abuse in the
workplace

o lawsuits in the Courts relating to defamation or negligent

supervision of the workplace, resulting in sexual harassment

. complaints before a provincial Workers Compensation Board or the
federal Labour Relations Board with respect to occupational health
and safety matters

. complaints before a federal or provincial Labour Relations Board
relating to hazardous chemicals or substances

. complaints before a federal or provincial Labour Relations Board
relating to wages or other employment standards

The key feature of EPL claims is that they are brought against employers or fellow
employees, usually by other employees, employee applicants or customers, and relate

© Dolden Wallace Folick LLP 7
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to employment conduct, policies or conditions. Specific complain ts include allegations
that as a result of the conduct, policies or conditions, the claimant:

. failed to get a job

. lost his or her job (whether by express or constructive means)

. failed to be advanced or promoted

. received a lower level of compensation than they were otherwise
entitled to

. caused them to be subject to a hostile, humiliating, distressing or

harmful environment or actor

The relief sought in EPL claims ranges from monetary or compensatory damages, to
reinstatement, declaratory relief, apologies, changes to workplace policies, practices,
and structures, to punitive and exemplary damages.

EPL claims typically name not just the perpetrator of the harmful conduct, but also
name the employer organization or the supervisors, directors or offic ers of the
company. Allegations include vicarious liability, negligent supervision or negligent
policy -making & in other words, failing to have appropriate policies in place to prevent
the harmful conduct.

In the United States most claims are heard in the Courts, although in some instances the
claimant may first have to seek permission to sue from the Equal Employment
Opportunity Commission. The fact that most EPL claims in the United States are heard
in a Court proceeding means that in the United States there is an opportunity for pre -
trial discovery and deposition which is not available (in most instances) in Canada. In
Canada, the provincial administrative tribunals employ staff investigators and staff to
assist complainants through the complaint process. Lawyers are often not even
involved. The exceptions in Canada are EPL claims alleging defamation or false
imprisonment, which claims may proceed directly to Court.

1B. WHY NOW? - THE U.S. EXPERIENCE
The growth in EPL claims and the corresponding push for EPL coverage that originated

in the United States is now spreading to Canada. Until approximately 15 years ago,
EPL coverage was virtually unheard of in either country. Now, EPL endorsements and

© Dolden Wallace Folick LLP 8
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policies are well-known and are becoming simply one pr oduct amongst

a

suited of i nsurance products being marketed

similar need, Canadian insurers are now starting to offer similar coverages.

The growth in EPL claims can be attributed to a number of factors which together have
created a receptive environment for the claims. These include:

. a strong civil rights movement

. the resulting passage of protective human rights legislation

o an increasing awareness generally of human rights

. a growing intolerance and distaste for violations and

discrimination

o an increasing willingness on the part of victims to disclose sexual
misconduct

o public support for the imposition of restitution and penalties on
violators

In the United States, we have only to think about the publicity surrounding the
testimony of Professor Anita Hill at the Clarence Thomas hearings, and more recently,
allegations involving former President Bill Clinton, to realize the broad impact and

of uel of supportdé that s ucdmthée widempotdcuaslargel ai ms
One commentator has estimated that after the Clarence Thomas hearings, claims in
respect of sexual harassment jumped 70 per cent The publicity generates awareness;

spawns those who have been victim to similar injustices to give pause; and then
empowers them to take the necessary steps to demand justice in their own
circumstances.

More and more as well, such real public support is turning into legal clout for people

seeking redress for human rights injustices or other empl oy ment |l aw oOowr or
Wher eas, for exampl e, certain conduct used
embarrassment or due to prevailing oblame th

misconduct claims or claims alleging discrimination on the basis of sexual orientation),
now, due to changing public attitudes, victims of misconduct are able to feel more

% This figure was reported by Houston Chroniclevriter Ron Nissimov in July 1992. Quoted in Judith I.
Pearson, OHarassment: Rk Makagevhanilangaey h3ON):t25 ak 260 | s 6 ,

© Dolden Wallace Folick LLP 9
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confident going public with their complaints. The support is reflected not just in the

media coverage; the publicds abhhasrbeemmgicee o f d
significant teeth in the form of legislative additions to human rights, employment and

criminal law. The legislation not only lists prohibited conduct so as to codify the

violations; it provides a concrete and accessible framework for redress. Armed with

public backing and legal authority, claimants are now both more willing and more able

to pursue their rights of action.

1.C. THE CANADIAN EXPERIE NCE

Perhaps because Canadads human rights moveme
United States, or perhaps because Canadians are less litigious, EPL claims have been

slower in coming to the forefront in Canada. However, surely but steadily, the

frequency of such claims is growing, following the American lead.

Recently in Canada, there has been a burgeoning of public and legal intolerance and
distaste for discriminatory and otherwise illegal or improper conduct by employers. It

is easy to think of recent examples which received wide media attention. In the last two
years in B.C., allegations of sexual misconduct at Simon Fraser University and more
recently at the University of British Columbia, generated waves of public concern - not
only over the allegations of harassment, but over the manner in which the allegations were
investigatecand managed after the fadh 1997, across Canada, we learned of sexual abuse
suffered by Sheldon Kennedy in the context of hockey and sports coaching and his
subsequent struggle for legal redress and public campaign for change. Now in the
spotlightist he Canadi an feder al governmentds strugg
and its appeal of a ruling ordering approximately $4 billion dollars in back pay to
200,000 women employees. The fact that all of the foregoing events have become
Omedi a mo g testanént to she fact that human rights and employment are
significant issues and liabilities to be reckoned with in 1998.

1.0. THE CHALLENGE OF EPL CLAIMS

As an emerging liability for employers, EPL claims also of course present both a
challenge and an opportunity for the insurance industry. The initial cause for concern

was how to control and deflect EPL coverage claims being made under standard
coverages which were never intended to cover such risks, and thereby protect reserves

that were allocated for more traditional risks. It is now clear that with traditional
coverages Osealed upd6 with more appropriate
need to address the gap in coverage, but to do so in an intelligent way, with an eye to

past experience gained from managing more traditional insurance products.

© Dolden Wallace Folick LLP 10
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1.E. EPL SUBJECT MATTER: HIGH STAKES

Key to the challenge of managing EPL risks is understanding that EPL claims, as

compared to other litigation, i nvol vgamebe t h
both from the perspective of the employee claimant and the employer organization
i nsur ed. From the empl oyee cl ai mant 0s per s

supercharged with the sense that the employee was victim to a very personal wrong or

injustice. Such claimants are likely to have suffered, at best, hurt feelings and anger,

and at worse, serious emotional distress and psychological or physical harm and
suffering. From the employer organizationds
credibility have been challenged, and as a result, employee and management morale

and attention, productivity and customer goodwill are threatened. The end result of

such high stakes? If not properly managed, it is likely that the dispute could be
prolonged, bitter, and costly for everyone involved.

Where personal and business stakes are so high, quick, decisive action can reap large

dividends, as can alternative dispute resolution (ADR) techniques. It may be that a

prompt, sincere apology and handshake could resolve amicably a matter which

otherwise might escalate into bitter litigation and costly adverse publicity. Getting the
parties to sit down so that t he wronged pari
employer can offer either an explanation or an apology, could defuse the situation and

be a critical step in avoiding each party becoming too entrenched into a position. There

are of course no guarantees, but the very human element involved in these claims

makes them particularly suited to ADR tec hniques.

2. SOURCES FOR LIABILIT Y EXPOSURES

Significant human rights and employment rights legislation has been passed over the
past several decades, both inCanada and in the United States. As the legislation has
grown in scope and complexity, it appears that the exposures and claims flowing from
such legislation are growing in frequency and severity. One of the keys to
understanding EPL claims is understanding the legislative framework underlying the
claims as well as the decisions rendered by tribunals and Courts interpreting the
legislation.

© Dolden Wallace Folick LLP 11
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2.A. UNITED STATES LAW
In the United States, EPL claims can based on either federal or state law.
2.A.1. Federal Laws

The main sources of legislation barring discriminatory practices by employers are
discussed below:

a. Title VII of the Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964 is the foundational human rights statute in the
United States. It prohibits discrimination in hiring, termination, compensation and
other terms and conditi ons of employment, and in respect of asserting rights under the
Act, on the basis of race, colour, national origin, sex or religious preference, pregnancy,
childbirth and related medical conditions. 4 Title VII applies to employers of 15
employees or more. Title VII prohibits both direct, or intentional discrimination, and
unintentional discrimination that has an adverse impact on a particular group, that is
not justified by business necessity. Remedies include reinstatement, back pay, lost
benefits and attorney fees.

b. Civil Rights Act of 1991

The Civil Rights Actof 1991 amended theCivil Rights Act of 1964 by opening the door to
the specific remedies of compensatory and punitive damages in cases of sexual
harassment and intentional discrimination. In addition, the procedural amendments
have enabled claimants to demand jury trials.

C. Age Discrimination in Employment Act of 1967

The Age Discrimination in Employment Actof 1967 applies to employers having 20
employees or more and specifically prohibit s termination of employment or other

discrimination based on age. The Act covers persons aged 40 and older and attempts to
address the problem of older workers being replaced by younger workers. Remedies

“0Rel ated medical conditionsdé6 to oOpregfi@wiowhobandand ochi |l d
Hospitality, Inc.842 F. Supp. 970 (WD. Mich. 1994) (United States District Court) the court ruled that the

plaintiff was discriminated against on that basis when she was wrongfully discharged after having an

abortion. The Court also ruled that she could bring a claim for religious discrimi nation. For a similar

decision in Canada, seeBird v. Aphetow House LtdDec. 14, 1987, Saskatchewan Board of Inquiry)

© Dolden Wallace Folick LLP 12
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available under certain circumstances include reinstatement, back pay, lost benefits,
front pay and attorney fees.

d. Equal Pay Act of 1963

The Equal Pay Actof 1963 legislates equal pay for work of equal skill, effort and
responsibility, and under similar working conditions, and prohibits wage
discrimi nation based on gender.

e. Rehabilitation Act of 1973

The Rehabilitation Actof 1973 prohibits discrimination against those having physical or
mental handicaps by federal contractors and those in receipt of federal financial
assistance.

f. Americans wih Disabilities Act(ADA)

The ADA was enacted in 1990 and became effective in 1992. It applies to employers
having 15 or more employees and prohibits discrimination against persons with
disabilities in the terms and conditions of employment (such as hirin g, promotion,
compensation and termination of employment). It also imposes significant duties of

Oreasonabl e accommodati onbo, I n some instances
modified in order to be made accessible - exposing businesses to a sigificant potential

l'iability. The test for oOreasonabl e accommod
fact that the ADA i s receiving a | iberal construction,

interpreted to include the obese and alcoholics.®
g. oWhi tobweb oOprotection status

Various statutes protect empl oyees from retal
their employersd discriminatory practices.

2.A.2. State Laws

In addition to federal laws, many states and local governments have statutes
prohibiting discrimination in employment and housing. The list of prohibited
behaviours is in some cases more extensive than at the federal level. For example, in

5 Clark-Peterson Co. v. Independent Ins. Asso$82 N.W. 2d 675 (lowa, 1992]Jalcoholism as a disability) ;
Cook v. Rhode Island9%B U.S. App. LEXIS 30060 (1st Cir. Nov. 22, 1993pbesity as a disability); and
Cassista v. Community Foods, In856 P. 2d 1143 (Cal. 1993).
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California, the list includes medical conditions such as cancer, marital status and
physical handicap. Remedies also include awards for emotional distress and punitive
damages. At the local level, particular issues can receive particular attention. For
example, in Los Angeles and San Francisco, AlDSbased discrimination has been
banned, as well as discrimination based on sexual preference.

2.B. CANADIAN LAW

In Canada, EPL claims find their authority in several human rights and employment

right statutes that are legislated at both the federal and the provincial levels. The

overlap in jurisdicti on exists because while the Canadian Constitution Act makes
oproperty and ci vil rightsoé a subject of prov
wor ks and undertakingsdé (including c@Gmgaani es
Business CorporatiaAct) fall under federal jurisdiction.

2.B.1 Federal Laws

In contrast to the United States, Canadian legislative protections at the federal level are
bundled into relatively few statutes covering numerous issues. However, Canadian
legislators are increasingly turning their minds, and pens, to legislative provisions
developed in the United States with the result that this area is growing at a rapid rate.
Some of the more central statutes are as follows:

a. TheCanadianHuman Rights Act

Prohibited grou nds for discrimination are set out in the Canadian Human Rights Acas
follows:

3.(1) For the purposes of this Act, race, national or ethnic origin, colour, religion, age, sex,
marital status, family status, disability and conviction for which a pardaa heen granted are
prohibited grounds for discrimination.

3.(2) Where the ground of discrimination is pregnancy or childh, the discrimination shall
be deemed to be on the ground of sex.

Included inthe Actbs oOoprohi bited di s credsonmination mhigng,pr act i
firing, and discrimination in the course of employment: i.e., applications, advertising for

prospective employees, policies which result in discrimination, recruiting, hiring,

promoting, training or any other matter.

Wage discrimination and the provision of accessible public facilities are also
contemplated:

© Dolden Wallace Folick LLP 14
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11. (1) It is a discriminatory practice for an employer to establish or maintain differences in
wages between male and female employees employed in the same estahlisbmermre
performing work of equal value.

14. (1) Itis a discriminatory practice,
(a) in the provision of goods, services, facilities or accommodation customarily
available to the public,
(b) in the provision of commercial premises or residenttaliramodation, or
(c) in matters related to employment,
to harass an individual on a prohibited ground of discrimination.

The Act applies to all federal undertakings. Complaints under the Act with respect to
alleged violations are heard under the adminis trative jurisdiction of the Canadian
Human Rights Tribunal, which has broad, remedial powers to order payment of
damages, reinstatement or accommodation at the workplace.

b. TheCanadd_abour Code

The Canadalabour Codeessentially governs workplace conditions and employment
standards, and outlines prohibited conduct other than traditional civil rights
violations/discriminatory practices. A voluminous piece of legislation, the Codehas
sections regulating (and providing minimum standards) in relation to the following
topics:

. labour law - i.e., regulating the formation of unions and collective
bargaining
. standards, conduct and procedures for upholding workplace health

and safety (in relation to buildings, equipment, practices,
hazardous substances, etc.)

o employment standards - regulating hours, overtime, minimum
wages, severance standards, vacation and pregnancy leave, and

freedom from sexual harassment

Complaints and investigations under the Codeare brought to/by the Federal Labour
Relations Board.

C. TheEmployment Equity Act

The broad mission statement of the Employment Equity Actat the federal level speaks
loudly to its ambitious remedial goals and the broad political clout that underlies it:
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2. The purpose of this Act is to achieve equalityhimwork place so that no person shall be
denied employment opportunities or benefits for reasons unrelated to ability and, in the fulfillment
of that goal, to correct conditions of disadvantage in employment experienced by women,
aboriginal peoples, persowith disabilities and persons who are, because of their race or colour, in
a visible minority inCanadaby giving effect to the principle that employment equity means more
than treating persons in the same way but also requires special measures acwbtheodation

of differences.

The Act imposes, on federal jurisdiction private and public sector employers of 100
employees or more, affirmative obligations to identify employment practices that result
in employment barriers to disadvantaged persons, and to prepare a plan of positive
policies and practices to eliminate such practices and to reasonably accommodate
difference. A failure to act in compliance with this administrative burden can lead to
fines, proceedings before the Employment Equity Tribunal, and even orders for
payment of wage differentials.

2.B.2. Provincial Laws

At the provincial level, by 1980 each of the provinces had enacted a Human Rights
Code, or legislation to govern human rights in their provincial jurisdiction. Prohibited
grounds of discrimination and prohibited discriminatory practices resemble those
identified at the federal level, but variations do exist among the provinces, meaning that
legislation should be checked closely to verify whether a liability truly exists in any
g ven i nst adumae Rights Bod€or éxample, is quite broad. It enumerates as
prohibited grounds race, colour, ancestry, place of origin, political belief, religion,
marital status, family status, physical or mental disability, sex, sexual orien tation, age
and conviction of a criminal or summary conviction offence.

Human rights tribunals in each province have exclusive jurisdiction over human rights
complaints and enforcement procedures.

Each province also typically has employment standards legislation, workers
compensation legislation and legislation providing for worker occupational health and
safety, al | of which oOomirrordé to a s$upra ge
Ontario introduced employment equity legislation in 1993, but sub sequently repealed it
after a change of government in 1995.
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3. FEDERAL AND PROVINCI AL OWHI STL EBLEBSEARION L

Until recently, Canadadi d no't have owhistlebl owero6 | egis
employees against retaliation. Historical whistlebl ower legislation comprised various

Canadian and provincial human rights laws, which prohibited retaliatory conduct by

employers. However, this prohibition was not enacted in separate legislation.

All this has changed in the past few years and now more than 30 statutes address the
prohibition of an empl oyer 6s retaliatory
owhistleblow. 6 For a broad sampling of these
this paper (WHISTLEBLOWING: An Overview to Legislative Protections).

Among the most notable legislative provisions are the following:

1. Canada.abour CodeR.S.C. 1985, c. 12

147. No employer shall dismiss, suspend, lay off or demote an employee, impose a financial or
other penalty on an employee, or refuse to pay an eegleynuneration in respect of any period

t hat the employee woul d, but for the exercise of
worked, or take any disciplinary action against or threaten to take any such action against an
employee because theempley ét esti fied, provided info during an

2. Canadian Human Rights AcR.S.C. 1985, c. 6.

s. 14.1 Itis a discriminatory practice for a person against whom a complaint has been filed under
Part Ill, or any person acting on their behalf retaliate or threaten retaliation against the
individual who filed the complaint or the alleged victim.

€

s. 59 No person shall threaten, intimidate or discriminate against an individual because that
individual has made a complaint or given evideonceassisted in any way in respect of the
initiation or prosecution of a complaint or other proceeding under this Part, or because that
individual proposes to do so.

3. Criminal Code of Canad®.S.C. 1985, c. &6

s. 425.1(1) No employer or person actimgbehalf of an employer or in a position of authority in
respect of an employee of the employer shall take a disciplinary measure against, demote, terminate
or otherwise adversely affect the employment of such an employee, or threaten to do so,

€) with the intent to compel the employee to abstain from providing information to a person
whose duties include the enforcement of federal or provincial law, respecting an offence that the
employee believes has been or is being committed contrary to this or arfigdeteror provincial

Act or regulation by the employer or an officer or employee of the employer or, if the employer is a
corporation, by one or more of its directors; or

© Dolden Wallace Folick LLP 17



DOLDEN FOLICK

(b) with the intent to retaliate against the employee because the employee has provided
information referred to in paragraph (a) to a person whose duties include the enforcement of
federal or provincial law.

s. 425.1(2) Any one who contravenes subsection (1) is guilty of

(a) an indictable offence and liable to imprisonment for a term no¢eéixefive years; or
(b) an offence punishable on summary conviction.

A canvass of the various whistle-blowing provisions, as set out in Schedule A,
demonstrates that they are primarily related to environmental protection and
occupational health and safety standards.

At present, t he only province wi t h gener al
Employment Standards Aftis New Brunswick. The difference between the New

Brunswick scheme and that of the other provinces is that the New Brunswick regime

prohibit s employers from punishing employees for making complaints or providing

information against the employer with respect to any matter covered by the Employment

Standards Actor, the violation of any otherProvincial or Federal Act. Conversely, each

oftheot her provinces only protect compl aints m
employment standards legislation. Thus, the New Brunswi ck scheme is far broader in

its scope and application.

The Employment Standards Ac8.N.B. 1982, c. E.2 provides:

s. 28 Notwithstanding anything in this Act an employer shall not dismiss, suspend, lay off,
penalize, discipline or discriminate against an employee if the reason therefor is related in any way
to

(a) the application by an employee for any leave to which thiogee is entitled under this Act;

(b) the making of a complaint or the giving of information or evidence by the employee against
the employer with respect to any matter covered by this Act; or

(c) the giving of information or evidence by the employee againstiptyer with respect to the
alleged violation of any Provincial or federal Act or regulation by the employer while carrying
on the employer's business;

or if the dismissal, suspension, layoff, penalty, discipline or discrimination constitutes in any way
an attempt by the employer to evade any responsibility imposed upon him under this Act or any
other Provincial or federal Act or regulation or to prevent or inhibit an employee from taking
advantage of any right or benefit granted to him under this Act.

1988, c.59, s.9.

Given the trend throughout Canada with respect to greater protection for employees
generally and whistleblowers specifically, we can expect to see similar provisions
developing in employment standards legislation throughout the country.
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4. SEXUAL HARASSMENT

4.A. DISCRIMINATION ONTH E BASIS OF SEX

Sexual harassment is a violation of the various human rights Acts and Codes, as it is
discrimination on the basis of sex. The Canadian Human Rights A¢tR.S.C. 1985, c. 6,
for example, includes sex as a prohibited ground of discrimination.

3. (1) For all purposes of this Act, the prohibited grounds of discrimination are race, national or
ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status, disability
and conviction for which a pardon has been granted.

The Supreme Court of Canada has stated that the sexual harassment of one female
employee in a given matter is no less discriminatory on the basis of sex than if all female

employees are sexually harassed(Janzen v. Platy Enterprises L&l. See alsoBarnes v.
Costlé, which is often cited as a leading authority in Canada.

4B. WHAT CONSTI TUXBALOBERASSMENTOG?

In Janzen, suprahe Supreme Court of Canada unanimously provided a non -exhaustive
definition of sexual harassment:

0é sexual harassment may take a variety of for ms.
for sexual favours made under threats of adverse job consequences should the employee refuse to
comply with the demands. Victims ofassment need not demonstrate that they were not hired,

were denied a promotion or were dismissed from their employment as a result of their refusal to
participate in sexual activity. This form of harassment, in which the victim suffers concrete
economidoss for failing to submit to sexual demands, is simply one manifestation of sexual
harassment, albeit a particularly blatant and ugly one. Sexual harassment also encompasses
situations in which sexual demands are foisted upon unwilling employees or ¢h wimiployees

must endure sexual groping, propositions, and inappropriate comments, but where no tangible
economic rewards are attached to involvement in the behaviour. [para 52]

...sexual harassment in the workplace may be broadly defined as unwelodow oba sexual

nature that detrimentally affects the work environment or leads to adverseelgbéd
consequences for the victims of the harassment.... When sexual harassment occurs in the
workplace, it is an abuse of both economic and sexual pawveral harassment is a demeaning
practice, one that constitutes a profound affront to the dignity of the employees forced to endure it.
By requiring an employee to contend with unwelcome sexual actions or explicit sexual demands,
sexual harassment in the vkplace attacks the dignity and sedispect of the victim both as an
empl oyee and as a human being. [para 56]60

® Janzen v. Platy Enterprises Ltl989, 10 C.H.R.R. (Supreme Court ofCanada).
7Barnes v. Cost|€1977), 561F. 2d 983 (United States Court of Appeals).
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Furthermore, the British Columbia Human Rights Tribunals has also stated that:

o0Sexual harassment can r an grefofdatesmr sexaakfavaukrstoi nnuendoe s
leering, grabbing or sexual assault. Sexual harassment can be both physical and psychological.
Psychol ogi cal harassment can inélude requests for d

A complainant is "not required to establish tha t she expressly objected to the conduct...it
is sufficient that [a respondent] knew or ought to have known, that the conduct was
unwelcome."?

The Human Rights Tribunals have determined that a singular, unreciprocated romantic

or sexual advance is not necasarily sexual harassment: the threshold is unique in every
situation having regard to the respective positions of each party to the advance, their
ages, employment positions, previous advances and the circumstances.

4C. THE EMPLOYEROISGUSVLIABIIATRY:

The law is clear that an employer is liable for the sexual harassment committed by its

employee when those actions fall within the course of the employment relationship. As

with other employee wrongs for which vicarious liability is imposed, the employ e e 0 s
conduct is deemed to be the employerds condu
conduct is authorized or intended by the employer.

Supreme Court of Canada Justice La Forest, inRobichaud v. Brennaf approved of and
cited the following excerpt expla ining the "enterprise causation" theory from the U.S.
Supreme Court in Meritor Savings Bank, FSB v. Vinséh

ol t is the authority vested in the supervisor by

wrong: it is precisely because the supervisor is tgtded to be clothed with the employer's

authority that he is able to impose unwel come sexua
Thi s rationale for the 1 mposition of vicar i f

common in instances of sexual harassment!?

8 SeeFougere v. Ralli2003 CarswellBC 3487, 2003 BCHRT 23, (sub nom. Fougere v. Rallis (No. 1)) 46
C.H.R.R. D/392 (British Columbia Human Rights Tribunal).

2 Willis v. Blencoe2001 BCHRT 12 (British ColumbiaHuman Rights Tribunal).

10Robichaud v. Brennaif1987] 2 S.C.R. 84 (Supreme Court o€anada).

11 Meritor Savings Bank, FSB v. Vinspd06 S.Ct. 2399 (1986) (US Supreme Court).

12 SeeJanzen, supraB. (P.A.) v. Curry(1997),146 D.L.R. (4th) 72 (Briish Columbia Court of Appeal).
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4.D. REMEDIES:

Awards under the Human Rights scheme are premised on two heads: remedial orders
regarding the insuredds behaviour and compens

4.D.1. Orders Against the Insured:
Remedial or corrective orders are authorized under the legislation. Essentially these
constitute a declaration that the insured breached the Human Rights legislation and an
order that the contravention cease.
Other orders include a requirement that the insured apologize to the claimant; that the
insured undergo a training course on sexual harassment; that the insured implement a
system to prevent discrimination from reoccurring or post literature regarding sexual
harassment in the workplace.

4.D.2. Compensatory Orders for the Claimant:
Compensatory awards are, like common law damages, intended to return the claimant
to the position as though no wrong had been committed. Generally speaking, these
financi al awards are not oOolucratived and the
employmentincomeand ohurt feelings.é6 The foll owing f.
in determining the appropriate award for compensation for the injury to dignity,
feelings and self-respect:

() the nature of the harassment: was it simply verbal or was it
physical as well?

(i) the degree of aggressiveness and physical contact in the
harassment;

(i)  the ongoing nature: the time period of the harassment;
(iv)  the frequency of the harassment;
(V) the age of the victim;

(vi)  the vulnerability of the victim; and
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(vii)  the psychological impact of the harassment upon the victim. 13

Hi storically, awar dnguryfodignityhfeelings ahdesealfdspechg sveaore @

few thousand doll ar s. These are increasing a
endd egregious casese aMaman $ROQgIOND® Versitohn
sufferingo, we can expect Human Rights Tri bu

future, such that $10,000 and up awards for hurt feelings becomes normative.
Furthermore, some tribunals have awarded damages for hurt fe elings under more than
one provision of the respective legislation such that, in effect, the claimant receives
double the award.

Claimants may also be awarded damages for lost wages and benefits, if their
employment salary is affected, interest on this amount, personal costs to attend the

hearing, and the like. Customarily, legal costs are not recoverable in the Human Rights
field. No doubt this i1s indicative of t he
encourage a system of seHrepresentation on the part of the parties to the claim.

4.D.3. Procedure: Before the Courts or Before the Tribunals?

If a plaintiff complains of acts that are covered by Human Rights legislation, they are
foreclosed from commencing a tort action, irrespective of whether th e tort action would
be in lieu of the human rights application.

The Courts have consistently held that where a mechanism exists for resolution of a
claim for discrimination and the other mechanism provides a real remedy, then the
Court must dismiss the claim insofar as the allegations can be dealt with by the other
mechanism.

Procedurally, insofar as the allegations can be dealt with by an administrative body, the
pleadings before the court are struck out or the entire claim is dismissed. SeeNicholas v
Mullin (1998), 199 N.B.R. (2d) 219 (Q.B.Xhapman v. 3MCanadalnc. (1997), 30 C.C.E.L.
(2d) 102 (Ont. C.A.); Bouchard vCanada(Minister of National Defence(1999), 187 D.L.R.
(4th) 314 (Fed. C.A); Mohammed vCanadgTreasury Boardj1999), 181 D.LR. (4th) 590.

In Bhadauria v. Seneca College of Applied Arts & Techngfothe issue was whether the
Court ought to recognize a new intentional economic tort: discrimination on the ground

13 SeeTorres v. Royalty Kitchenware LtdB,C.H.R.R. D/858; Ontario Board Of Inquiry; April 8,
1982.

14 SeeBhadauria v. Seneca College of Applied Arts & Techndb@§1), 124 D.L.R. (3d) 193 (S.C.C.).
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of race or national origin in respect of employment. After revie wing the Ontario Human
Rights Code, former Chief Justice Laskin concluded:

0The view taken by the Ontario Court of Appeal i s
attempt to advance the common law. In my opinion, however, this is foreclosed by thigvéegisla

initiative which overtook the existing common law in Ontario and established a different regime

which does not exclude the Courts but rather makes them part of the enforcement machinery

under the Code.

For the foregoing reasons, | would hold that only does the Code foreclose any civil action based

directly upon a breach thereof but it also excludes any common law action based on an invocation

of the public policy expressed in the Code. The Code itself has laid out the procedures for

vindication ofthat public policy procedures which the plaintiffe s pondent di d not see fi
[emphasis added]

This decision has broad-reaching influence and has been subsequently followed in a
number of cases dealing with sexual harassment. However, some lowea Courts have
distinguished the Bhadauriadecision where the claimant in question is not afforded both
a right and a mechanism for enforcing that right under the applicable Human Rights

scheme.

S. FREQUENCY AND SEVERI TY OF CLAIMS IN THE UNITED STATES AND
CANADA

While it is difficult to know exactly with what frequency EPL claims are arising in
Canada and in the United States, or what the scope of monetary awards is, all
indications seem to be that EPL claims are on the rise, on both scales.

Commentary in the U.S. publication,Be s t 8 s esRreated ferihe United States:

oln 1995, there were 87,529 charges of sexwual, rac
against all types of corporations, rprofit organizations and government agencigth the U.S.

Equal Empl oyment Opportunity Commi ssion (EEOC).
charges. USA Today puts the number at more than 150,000 a year based on complaints filed with

the EEOC and sstate agencies. 6

In Canada, on the other hand, bath the frequency of EPL claims and the severity of the
awards are much less, even taking into account the difference in the size of the
popul ati on. Recentl vy, the authorsdé fil& m com
decisions in Canada, both at the administrative and Court levels. The summary study

’Charles LuchsanioSsnalllacCgd®pBEit Pc Jdveeyd®7y. 82
16 Please note that this summary reviewdid notaccount f or pure owrongful dismis
failure to pay salary in lieu of reasonable notice but withoutanyot her c¢cl aim fomgdéan EPL Owro
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revealed that between 1997 and 2002, only 210 cases were reported in standard law
reporter series, 166 being oOadministrative
A full 81% of the decisions resulted in damage awards of $25,000 or less.
Approximately 37% of the decisions resulted in damage awards of $5,000 or less. Only

7% of the decisions resulted in damage awards of over $50,000.

The actual data is reflected in this chart:

Table 1: STATISTICAL DATA ON EMPLOYMENT PRACTICE
VIOLATIONS IN CANADA

Source: 166 cases from th€anadian Human Rights Reportdd997- 2002)

AWARD AMOUNT TOTAL CASES % OF TOTAL
$0.00- $5,000.00 76 46%
$5,001.00 $10,000 49 30%
$10,001.00 $25,000.00 30 18%
$25,001.00 $50,000.00 9 5%

Over $50,000.00 2 1%

Source: 44 cases fronCanadian Cases on Employment L1997 2002)

AWARD AMOUNT TOTAL CASES % OF TOTAL
$0.00- $5,000.00 1 2%
$5,001.00 $10,000 0 0%
$10,001.00 $25,000.00 14 32%
$25,001.00 $50,000.00 17 39%

Over $50,000.00 12 27%

Combination of two case groups (210 cases)

AWARD AMOUNT TOTAL CASES % OF TOTAL
$0.00- $5,000.00 77 37%
$5,001.00 $10,000 49 23%
$10,001.00 $25,000.00 44 21%
$25,001.00 $50,000.00 26 12%

Over $50,000.00 14 7%
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The foll owing two oOcases in pointdéd highlight
United States and the situation in Canada:

a) In 1997, a B.C. human rights tribunal awarded $8,000.00 as punitive
damages to a managerial candidate who had been sexualy
harassed for over three years.

b) A otypicaldé U.S. award of $537,000 was
respect of orepeated propositions from
di splay of inappropriate Yhotographs 1in

By comparison to the United States, EPLawards in Canada would seem to be in their
infancy! However, in the authorod6s opinion, [
Canadian EPL claims is likely to increase, the severity of awards is unlikely to ever

catch up to American levels.

The reasm for this is that the vast majority of Canadian claims are heard by
administrative tribunals rather than Courts, whereas in the United States many claims

find their way into Court and even to jury trials, which opens the door to very high

punitive awards wher e the juryds sensi bil i tmadian s of f
administrative tribunals are more preoccupied with correcting workplace conditions

than awarding substantial damages in any particular case. In Canada, awards for

humiliation and distress ar e nominal (less than $20,000), as are the awards for punitive

and exemplary damages.

When claims do find their way into Canadian Courts, very few cases are heard by juries

and when juries are used, the trial judge is permitted to give the jury directions as to

what would constitute a otypical awarddé for
results in the judgments remaining more or less consistent with prior (relatively low)

awards.

Finally, the overall impression is that the legal culture in Canadais less litigious than it
is in the United States. Canadians seem to generally prefer negotiaing such claims or
walking away, rather than becoming embroiled in an expensive suit. Alternative
dispute resolution methods are also embraced in Canada, which will likely mean that
disputes of this nature will at least have a good opportunity to be resolved out of court,
rather than creating precedents. The tradition of wrongful dismissal law in Canada
likely also has had a significant impact on the legal tradition with respect to
employment liability. In keeping with the Canadian legal tradition of there being an

17 Supra, note 4.
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i mplied contract for reasonabl e Canadaterdetq OWwWr o1
focus not on why the employee was dismissed but what compensatioar severance pape

employee is entitled to in lieu of their entittement to reasonable notice. The focus in

such suits hasnot been on awarding punitive damages for outrageous behaviour, but

rather, reasonablecompensatory damages.

6. THE DEVELOPMENT AND FUTURE OF EPL POLICIES

As an initial response to the need for EPL ¢
19906s, some U.S. i owr ernny edagel dwed EdPdAdd i sks
endorsement to the Director and Officer Liability (D & O ) coverage. Such addon
endorsements to D & O coverage have been introduced to the Canadian insurance

market within the past three years.

However, the Canadian insurance industry is increasingly recognizing that there is a

need f oral @nteadn &d2.LFirgt of blli many private companies in Canada do

not carry D & O insurance, and since such small to mid-size companies are perhaps
most at risk, due to their lack of professional human resources personnel keeping up

with changing employment trends, such companies have the potential to become a
significant market for EPL products. Secondly, it has been the U.S. experience that in
some cases, companies with D & O coverage prefer to keep their limits for EPL and D &
O risks separate. Thirdly, there are certain inconsistencies between EPL and D & O
cover such as wh o thatsnayanake a stand-aloneepdlidy, preferable to

some businesses. Stanéilone EPL products are already available in the United States.

Just exactly how EPL risks and cowrage will be handled in the future is difficult to
predict. On the one hand, EPL policies may become entrenched as one product in a
package of products offered to employers. On the other hand, underwriters may decide
it makes more business sense to expad coverage under existing Comprehensive
General Liability (CGL) or D & O coverages, with a corresponding increase in
premiums which may or may not be sustainable. Like the EPL claims themselves, only
time will tell what the future holds for EPL products.
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1. EPL UNDERWRITING CON SIDERATIONS

In considering the new EPL risks in relation to a potential applicant for EPL insurance
coverage, underwriters are conducting risk assessments of applicants which ask not just
for the claims history of the insurance applicant, but details of the management
philosophy and employment practices that are in place as a matter of routine. In this
way, underwriters are able to evaluate whethe
or whether from an EPL standpoint,theorgani zati on i s a o0disaster \
Typically, from an underwriting standpoint, the factors to be considered can include the
following:
- Class of Business
- Geographical Location
- Management
- Corporate History
* Mergers and Acquisitions
* Business Closings
* Layoffs
- Employee Mix/Size
* Full time/Part time
* Salary Ranges
* Terminations/Turnover Rate
- Human Resources
* Dedicated Function
* Policies, Procedures, Training
- Claim History
* Loss Prevention
- For the Board
Employment Applications
The Interview Process
Employee Handbooks
Employee Review Guidelines
Harassment Policy
Discharging an Employee

In addition, EPL application forms typically include the following kinds  of questions:
a) Whether the employees are unionized or non-unionized;

b) How many employees, and whether full -time or part -time;
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Jurisdiction of employees (i.e. location of offices);

Whether buildings are owned or leased, age of buildings, and level
of accessibility to disabled persons;

How many employees above a certain level of compensation;
Whether employment counsel, in-house or out-of-house, is used;
Whether there is a human resources department or manager;

Whether there is an employee handbook and if it is distributed to
all employees (provide copy of same);

Whether there is a human resources manual that is followed
(provide copy of same);

Whether the employee and human resources handbooks were
developed in consultation with counsel and address certain key
topics such as:

i) Discrimination;

i) Sexual harassment;

iii) Confidentiality of complaints;

iv) Grounds for termination;

V) Procedures for redress;

Vi) Services for employees;

vii) Procedures for employee review and appraisal;

Questions with respect to the existence of training of management,
and frequency of same;

Whether there is a written company -wide policy statement in place
with respect to discrimination, including sexual harassment, in the
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workplace and whether it is communicated to employees (provide
copy of same);

m)  Whether any employee has been appointed to be a watchdog on
the companyd6s compliance with human ri gl

n) Whether there is a procedure in place for grievances;

0) Whet her there is an oOoopen dooro6 policy
employee input into the workplace;

p) Questions about the employee application procedure, including the
existence and nature of testing, physical examination, screening,
qualification and skill demands of potential employees;

q) Whether private recruitment firms are u sed to recruit employees
and what steps have been taken to ensure they comply with
existing human rights legislation;

r Whether/what arrangements are in place to accommodate disabled
employees, both with respect to applications and emergency
evacuation from buildings;

) Whether medical records of employees are kept separate from other
personnel records and are kept locked, secure and confidential;

t) Whether a formal employment application form is used (provide
copy of same);

u) Whether written and formalized pro cedures are in place with
respect to progressive discipline and record-keeping on discipline
of employees;

V) Procedures for termination of employees and involvement of
human resources personnel,

w) Numbers of recent terminations, resignations and retirees;

X) Whether restructuring, acquisitions, or lay -offs are planned;

© Dolden Wallace Folick LLP 29



DOLDEN FOLICK

y) Whether in such planning, consultants have reviewed such plans
for compliance with trust plans or any other benefit plans;

2) Details with respect to benefit plan management;

aa) Details as to nature, quantum, judgment or settlement status of
recent lawsuits, claims, administrative proceedings, complaints,
including human rights complaints, demand letters received, etc.;

bb)  Existence, status and nature of prior and existing insurance policies;

cc) Whether the company has been the subject of allegations or
investigation into conduct that is alleged to be criminal, anti -trust,
or in violation of any copyright, patent, securities, or federal, state
or provincial statute;

dd) Names and affiliations of directors;
ee) Financial statements;

ff) Prior knowledge warranty with respect to facts giving rise to a
claim.

The foregoing EPL underwriting questions reflect that is not just what an organization

does, but also what it d o e slm that can affect EPL risks. The theme inplicit in the
guestionnaires is clear: EPL risks are reduced through strict and voluntary compliance

with human rights laws, advertising such a compliance policy widely within the
organization and opening oned6s doors hthe@ <chanc
good practices andany problems that might arise.

Insurers have been quick to reassure insurance applicants that insurers will not be
demanding change in the workplace, but rather, have as their goal to ensure those
employers who already have good controls in place but nonetheless face an almost
inevitable risk of exposure to claims. The flip side to this is that presumably, those
employers who do not have good controls in place are either not eligible for coverage,
or, are paying an extra premium for the higher risk.

Faced with the alternatiyegemi umncocevagadgeode
are voluntarily becoming more pro -active. More than ever, employers are seeking help
and advice from insurers and counsel, asking what steps they can take to reduce the
risk of an EPL claim being brought against them. Everyone benefits from the
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di ssemination of I nformati on: odoing #@aide ri gt
good for business. Thus, with a combination of preventative actions and EPL coverage,
EPL exposures are starting to be managed at an acceptable level for everyone.

8. REDUCING EPL EXPOSUR E

There is plenty of expert advice and literature available to guide insured organizations
wanting to take steps to reduce their EPL exposure. The sources of the information are
many and diverse: human rights organizations, government departments, human
resources specialists, insurance defence counsel, employment law counsel, and so on.
All have had intimate involvement with the issues, from different perspectives.

There are certain key steps that organizations can take to address EPL exposure. The
following is an overview:

a) Conduct a review of current policies, practices and liabilities

This is an important first step for any organizat ion. It involves considering the
circumstances of the business, and evaluating what is and is not being done to make
EPL concerns a priority for the business. This step also involves identifying, evaluating
and prioritizing particular vulnerabilities - which could range from a particular hiring

practice, to a particular supervisords behavi
done.
b) Plan a strategy for education, awareness andaccessibility to the priority of non-

di scri mi nat i-dboo manadgemend gneconflict resolution

The second step involves planning a strategy for integrating the desired changes into
the workplace. How will the training be accomplished? Who will draft the new policy
statement and procedural manuals? Will they be reviewed by counsel? How often will
performance evaluations take place? How will third party consultants hired to do
recruiting be informed that compliance is a priority for the company?

Specifically, organizations should be encouraged to do the follow ing:18

. Put policies into place: develop policy statements defining and
barring discrimination and sexual harassment; make sure that such
statements are widely disseminated to employees and are
accessible in terms of procedure, language used and examples b

“Adapted from Gerald L. Maatman, Jr., AEPL litigation:
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prohibited activities; enforce the policy statements consistently and
fairly

. Develop and implement a complaints protocol: develop an
effective protocol for quickly responding to complaints and quickly
investigating and remedying problems that are disco vered in a
good faith manner

o Advertise a oO0zero toleranced policy w
devel op a statement of 0Ozero tolerance
sexual harassment and retaliation, and advertise that it is a priority
through regular dissemination to management and all employees

. Train staff regularly: implement and document a regular training
program for management and supervisory personnel designed to
ensure that such personnel have the skills and training to follow
through on policies of employ ment equity, and zero tolerance of
sexual harassment and discriminatory practices

. Put i nto practi ce ainvitecemglogees taraiser 6 pol i cy
concerns both informally and formally; and follow up on such
concerns

o Ensure that premises and practices comply with the duty of
reasonable accommodation to persons with disabilities, if
applicable

. Ensure that supervisors responsible for hiring are aware of
human rights guidelines and are properly trained to comply with
same

. Consider how to cope with any p ot ent i al 0glass <ceiling
develop a means to monitor any potential problems in this area - it
has been suggested that a mentoring program could be an effective
means for breaking any patterns which might otherwise exist

. Implement a business ethics policy: a company-wide statement on

ethics, that bears consequences of regular enforcement and
discipline can be a tool for a company to prove both to its
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employees and to the outside world, that ethical behaviour is a
priority for the company

. Develop e ffective exit interview practices: conduct exit interviews
(including form questionnaire) with departing employees, so that
employees have the chance to share input/air their grievances and
put them into writing - this strategy not only commits the
employee to the facts as written, but assists the company in
identifying and addressing problems within the company that
could lead to litigation, should the exiting worker decide to seek
legal advice

o Develop an International Code of Conduct: to avoid negative
publicity, organizations may want to consider voluntarily adopting
North American minimum standards of conduct at all of their
plants world -wide

C) Implement the strategy
Change inevitably confronts resistance. Be prepared to deal with it!
d) Plan astrategy for responding to the crisis that will arise

It is important for organizations to anticipate that even with the changes in policy, there

is inevitably EPL exposure and a need to be prepared to respond quickly to claims, in

order to defuse thecri si s . Such strategic planning can i
evidence of t he company 0 s -discarinaterye practicemynai t me n t
designated spokesperson, and a decision made that in some circumstances, an apology

and information -sharing may be the best way to defuse the situation.

Il n the u. s. , i nsurers are working with e mp |
exposure. Assistance includes providing insured organizations with sample policies

and protocols, literature interpreting corporate duties and responsibilities under the

various legislation, and even access to free legal advice/information from counsel, via

1-800 telephone numbers. Such ideas are not novel to the Canadian insurance scene,

but it is interesting to see that in the EPL context, insurers are acting more than ever in

creative ways to assist clients to reduce their risk of losses.
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9. THE BASICS OF COVERA GE: AN INTRODUCTION TO EPL COVER

Unl i ke CGL policies, to date a oOstandarddé EPI
means that the market remains quite competitive, as carriers work out the different

risks associated with different wordings. Nonetheless, there are certain commonalties

to EPL insurance policies that can be highlighted. These, together with some emerging

areas for debate, are discussed in this section.

9.A. WHAT TRIGGERS AN EPL CLAIM: THE NATURE OF EPL POLICIES

EPL policies are being written on a o0cl ai ms m
ooccurrenced6 basis, t her ef o meetham @A @alidies.i Ing D &
accordance with this oclaims made and reporte

a) an OEPL Violationdé being all eged agains

b) an EPL Claim being made and reported, during the coverage
period, regardless of when the events giving rise to the claim took
place.

Under a oclaims made and reportedd policy, as
insurer can be satisfied that after a certain date, the insurer will not be liable under the

policy and can therefore adjust its reserves for future liability accordingly. As the risk
assumed with a oclaims made and reportedo6 pol
policyo6, where the insurer faces potentially
lower in th e former policy.

The significance of the o0claims made and rep
United States District Court decision, Specialty Food Systems, Inc. v. Reliance Insurance
Company of lllinoit®. In that case, the insured sought a detaration that its EPL policy

covered an age discrimination claim asserted by a former employee. The insured had

purchased two consecutive EPL policies, each with a one year policy period. The two
policies | i mi aces tbr whiohwlaimsaagrdgt made against the insured while the

policy is in force and which are reported to the company no later than sixty (60) days after the
termination of the policy periodo

19 Specialty Food Systems, Inc. v. Reliance Insurance Company of Iii6dts,Supp. 2d 541 (United States
District Court, E.D. Louisian a).
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During the period of the first EPL policy, the insured terminated an employee and
received notice of a discrimination complaint from the Equal Employment Opportunity
Commission (EEOC). It was not until the effective period of the second EPL policy that
the employee filed suit. The insured provided notice of this suit to the insurer with in 60
days after the expiration of the second policy. The Federal District Court applied the
plain language of the policy and found that the notice from the EEOC wasa claim first
made under the first EPL policy, even though it was not accompanied by a fi led suit,
and therefor timely notice was not provided by the insured.

The 2001 United States decision,Pant r opi c Power Product s,
6cl ai

Insurance Compar#), al so deal't with consecutive
insured found itself without coverage for a sexual harassment suit.

During the effective period of the first EPL policy the employee filed a sexual
harassment charge against the insured with the Florida Commission on Human Rights.
The insured did not provide notice of this to the insurer. During the effective period of
the second EPL policy, the employee filed a civil suit against the insured for retaliation
and negligent retention. The insured reported this suit to the insurer more than 60 days
after the expiry of the fi rst policy.

The District Court found that the two consecutive policies did not merge to create one

Il n

continuous policy. Furthermore, the district

retaliation and negligent retention were sufficiently related to the e mpl oy ee 6 s
sexual harassment claims such that all of the claims were deemed to be a single claim
made against the insured for the purposes of determining whether the claim was
reported in a timely manner to the insurer. 21

2Pantropic Power Product s, | nc .141v. Suppi 2d E3664Unided Stdas n d
District Court, S.D. Florida).

21 Similarly, in Janjer Enterprises, Incorporated v. Executive Risk Indemnity, Incorpor@feded. Appx. 410,
2004WL 1011004(4 Cir. (Md.)) (United States Court of Appeals, Fourth Circuit). [unpublished], coverage
was denied under a 06claims made and reportedd EPL
insured reported the sexual harassment suit to its insurer promptly once the employee commenced a civil
suit. However, 7 months earlier, the insured received notice of a discrimination charge from the EEOC.

The court found that that the EEOC charge was a related claim and the insured failure to provide the
required notice to the insurer was fatal.
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9B OEPL VI OLATI ONO

Atypi cal EPL policy will define OEmpl oyment Pr

...an actual or alleged:

Q) Wrongful Dismissal, discharge or Termination (either actual or constructive) of
employment;

(2) Sexual Harassment or Workplace Harassment of any kind including the alleged
creation of a harassing workplace environment;

3) discrimination;

(4) Retaliation (including lockouts);

(5) employment-related libel, slander, humiliation, defamation or invasion of
privacy;

(6) wrongful failure to employ or promote;

(7 wrongful deprivation of career opportunity, wrongful demotion or negligent

employee evaluation, including the giving of negative or defamatory statements
in connection with an employee reference;

(8) wrongful discipline;

(9) failure to grant tenure;

(10) failure to provide or enforce adequate or consistent employee corporate policies
and procedures relating to an Employment Practices Claim;

(11)  employment-related wrongful infliction of emotional distress and mental
anguish;

(12) misrepresentation to an employee or applicant for employment with the
Company, which is connected to, related to, or associated with, an employment
relationship alleging matters enumerated above;

(13) violation of an individual s civil rights relat

but only if the Employment Practices Violation relates to an Insured Individual, whether

direct, indirect, intentional or unintentional.

With respect to any customer, client or any other individual or group of individuals,

other than an Insured Individuals, E mployment Practices Violation shall mean only any

actual or alleged Sexual Harassment , di scriminatio
rights relating to such Sexual Harassment or discrimination.

0Sexual Harassmenté is typically defined to m

...unlawful sexual advances and/or requests for sexual favours and/or verbal or physical
conduct of a sexual nature against a past, present or prospective employee of the
Company that (a) are made a condition of employment and/or (b) are used as a basis for
employment decisions and/or (c) create a work environment that interferes with
performance.

The policy will also stipulate wherethe EPL Violation must have taken place. Some EPL
policies restrict coverage to acts that took place in the United States or Gnada; others

by

stipul ate that t hoecyrring anywhdreentheovoidd.onduct o0
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I n the United States it is apparent that the
expanding and will likely continue to expand as litigation continues to push the
boundaries. Therein lies the opportunity for marketable and comprehensive EPL

policies to address this growing trend.

To accommodate changing conditions, discrimination has been defined in most policies

now t o i race,lcalodrereligian, ageg)s national origin, disability, pregnancy, sexual
orientation or preference, or other status protected pursuant to any applicable federal, state or
local statute or ordinanceéd

Wrongful termination has also been broadened in some EPL policies to include othe
actual or constructive termination of the employment, or demotion or, failure or refusal to
promoté such that it addresses the fact 2that emp

Lastly, employment practices violations are also expanding to include defamation (both
in the context of an employee reference, and even in the context of comments made in
an employee review), invasion of privacy, invasive surveillance, and negligent hiring or
retention.

9.C SUGGESTED WORDING FO R CANADIAN EPL POLIC IES

Thef ol l owing is the suggested wording for a o0c¢
written for the Canadian mar ket. This sugges
and regulatory environment. Unlike the wording discussed above, this suggested text

refers t o a OWrongf ul Empl oyment Practiceo, i nst
for a Wrongful Acto, rather than an EPL Cl aim

9.C.1 oWrongful Act 6

I n Canada, a typical policy will define OWron

éany actual or al | engsstatement; misl@ading statemens, inaglect,
breach of duty or Wrongful Employment Practice by:

(1) the Organization, or

(2) the Individual Assureds, individually or collectively, in the discharge of their
duties solely in their capacity as Individual Assureds o f the Organization, or
where such Individual Assureds serve as directors or officers of any not-for-

22 Supra note 2.
23 Supra note 2.
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profit organization at the specific request and direction of the Board of Directors
of the Organization and such Loss is not indemnified by such not -for-profit
organization or any of its insurers.

9.C.2 oWrongful Employment Practices 6

Il n Canada, a typical policy will define OWron

éany actual or alleged:

(1) wrongful or unfair dismissal, discharge or termination, either actua | or
constructive, including breach of an implied term of an employment contract; or

(2) discrimination, including but not limited to discrimination based upon age,
gender, race, colour, national origin, religion, sexual orientation or preference,
pregnancy or disability; or

3) harassment (including but not l'imited to sexual
guoo, hostile work environment or otherwise), n
or

(4) wrongful deprivation of career opportunity, employment or promotion or
wrongful demotion; or

(5) wrongful, excessive or unfair discipline; or

(6) negligent evaluation including the issuing of negative or defamatory statements

in connection with an employee reference, negligent hiring or negligent
supervision of others in connection with the above, but only if employment
related and claimed by or on behalf of any employee; or

7 failure to provide or enforce adequate or consistent employment polices and
procedures relating to any Wrongful Employment Practices; or

(8) employment-related misrepresentation(s) to an Employee or applicant for
employment; or

9) failure to grant tenure; or

(10) employment-related libel, slander, humiliation, mental anguish, infliction of
emotional distress, defamation or invasion of privacy; or

(11) retaliation.

9.C.3. oCondition Precedent6é t o Coverage on a O0CI| ai ms Me
Form

To ensure the sanctity of a o6claims made and
implement a condition precedent language in the policy that stipulates that coverage is
Osubject todavtilmeg irrmescuerievdkedh a o6cl ai mé6 and repol
time specified in the policy.
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When an insurer does not wuse the words that i
that notice must be given to the insurer during the policy year, then if the i nsured does

not report the claim to the insurer within the time specified in the policy, the insured

can potentially obtain relief from forfeiture pursuant to section 10 of the Insurance Act

R.S. B. C. 1996, | s ur22rrpand sedtiat 2doBthe Caw and Equity Act

R.S.B.C. 1996, c. 253. Other jurisdictions have comparable legislation and thus are
confronted with the same problem. Section 10 of the B.C.Insurance Actstates:

10 If there has been imperfect compliance with a statutoryittmmés to the proof of loss to

be given by the insured or other matter or thing required to be done or omitted by the insured with
respect to the loss, and a consequent forfeiture or avoidance of the insurance in whole or in part, or
if there has beentarmination of the policy by a notice that was not received by the insured owing

to the insured's absence from the address to which the notice was addressed, and the court deems it
inequitable that the insurance should be forfeited or avoided on thatdgoouterminated, the

court may, on terms it deems just, relieve against the forfeiture or avoidance or, if the application
for relief is made within 90 days of the date of the mailing of the notice of termination, against the
termination.

Section 24 of the Law and Equity Actstates:

24 The court may relieve against all penalties and forfeitures, and in granting the relief may
impose any terms as to costs, expenses, damages, compensations and all other matters that the
court thinks fit.

This issue has be@ dealt with in Stuart v. Hutchins24. This case concerned a motion for
a declaration that the third party insurer, American Home Assurance Company

(0Ameri can Homed) , owed a duty to def end a
defendant, by reason of a contract of insurance which the defendant had entered into
with American Home. The policy at i ssue was

which provided that:

0éThe I nsured shall, as a condition precedent to th
pdicy, give written notice to the [Insurer] as soon as practicable during the Policy Period, or
during the extended reporting period (i f applicable
0The insured received noti ce ddfnottepod thedamiton duri ng t
American Home until after the policy period had expired. As in the case at bar, the insured took no
steps to renew its policy with American Home, nor

coverageo avai ly bTheeinswed dvasrsuctessil atptwal. MaRae, J. for the
Ontario Court (General Division) held that although the insured had become aware of a potential
claim during the policy period and had failed to notify American Home of it prior to expiration of
the policy, relief from forfeiture was available under section 129 of the Insurance Act, R.S.O.
1990, ¢ | .8.0

24 Stuart v. Hutchins(1997) 3229 C.1.L.R. 558 (Ontario Court General Division), reversed (1998) 164
D.L.R. (4") 67, [1999] |.L.R. 3619 (Ontario Court of Appeal).
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The decision was overturned on appeal. After the Court of Appeal considered the
di stinction between oO0occurr encneadd ei nasnudr arneEo rpto
policies it concluded that:

0é the answer to the central issue lies in the pro
provide [American Home] with written notice of the
To be prei s e, can it be said that cénstituted imperfectr ed 6 s ] fai

compliance with a term of the policguch that s. 129 of the Act [similar to section 10 of the B.C.
Insurance Act] could be invokedt, did it amount to norcompliane with a condition precedent
tocoverage t hereby forecl osi fegphesisaddady ai | abil ity of s. 1

The Court of Appeal concluded that the Plaintiff was not entitled to relief from
forfeiture pursuant to sections 129 of the Ontario Insurance Actequivalent to section 10
of the B.C. Insurance Ac} and section 98 of the Courts of Justice A¢R.S.0. 1990, c. C. 43
[ equi val ent to kawandEqityAc®4 of B. C. 0s

Thus, if EPL insurers use the wor dsagethat it
the insured shall provide notice to them within the time specified in the policy and the

insured does not provide notice, then this amounts to non -compliance with a condition

precedent to coverage. The insured will not be able to seek relief from forfeiture

pursuant to either section 10 of the B.C.Insurance Actor section 24 of theLaw and Equity

Act and the like legislation in other Canadian provinces.

However, if the policy does not state that no
and if an insured fails to give notice that a claim has been made against the insured

within the policy period, then the Courts may regard this as imperfect compliance with

a term of the policy and grant the insured relief from forfeiture. This means that, if

there are no other bars to coverage, EPL insurers will be indemnifying the insured for a

claim when they did not receive notice of the claim.

9.C4 oEPLClamé: A Requirement for Formalities?

Clearly an OEPL Cl ai mé r e Hawewrs sommeodebatais tlEPL Vi
apparent in EPL forms as to whether underwriters will require that the claim be in the

form of an action or suit, an administrative or investigative proceeding, or a formal

notice of violation, or whether merely a written complaint or demand for compensation

will suffice as a trigger. Some carriers hav
formal proceeding; however, most carriers seem to be preferring the more liberal

definition.
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One commentator has noted that some EPL wadings require that damages must be
claimed, before a duty to defend or indemnify is triggered. 25 This has been raised as
problematic for an insured in the United States, because very often before claimants
start a Court action in the U.S., they must first bring a claim for declaratory relief to the
Equal Employment Opportunity Commission, seeking permission to have a trial before

a jury. Obviously, insureds would want coverage for defending such a proceeding.

9.C5.0lnsureds6 Under EPL Cover

Underatypi c al policy, there are two classes of ¢
the O0insured companyod. |l nsured individuals a
and employees. Notably, the definition is broadly inclusive, encompassing de facto

directors and officers, those in receipt of wages, individuals leased to the company, and

independent contractors. Employees on probation may be excluded from the

definition.

The inclusion of de factalirectors stems from the Canadian Company Actswhich impos e
legal responsibility on any person who performs the duties of a director though not
formally appointed - e.g. when a person steps into a vacancy, or when a person
overstates their authority and misleads another into thinking they are a director.

Some ER. forms state that the covered perils may relate to an applicantfor employment,

not just an olnsured Individual 0. Ot her polii
covered. Each wording aims to cover a slightly different risk and it is up to consumer s

to decide what they need.

Generally speaking, both the employer and their employees will have coverage under
the policy. However, in cases where the employee is not an insured, a third party may
still sue the employer and allege the employer is vicario usly liable for the conduct of the
employee so as to attract coverage.

In the British Columbia Court of Appeal case of Bluebird Cabs Itd. v. Guardian Insurance
Co. of Canad¥, the insured cab company sought indemnity from its insurer for two

actionsinvolvi ng assaul t and battery allegedly comn
against a customer . The Chambers judge di s mi
t hat as the assaul't and battery, as a tort,
25 Michael A. Rossi, ORecent Developments in Employment Pra
Products in the United Stateso, [1997] 10 Int. |l . L. R.

26 Bluebird Cabs Itd. v. Guardian Insurance CoCafnada(1998) 66 B.C.L.R. (3d) 86 (British Columbia Cart
of Appeal).
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i nsuredds policy in
d not apply to clain
e insured. d

chimwas excluded from the
provided that coverage di
from the standpoint of th

However, the Court of Appeal concluded the employ er did have coverage for the
vicarious liability. In its reasons, the Court of Appeal acknowledged that if the

0insuredd6 referred to in this exddssadtwaud was t
be consindterdle®d fr om t henthe case [ziord the comts the But ,
0insuredd was the employer. Their | iability,

its employees. Since, there was no basis for concluding that the bodily injuries were

expected or intended from the standpoint of the employer, the exclusion did not apply.

It is important to keep in mind when dealing with vicarious liability claims against the

emp !l oy e fijtistnbt thé actf the wrongdoer which is attributed to the employer, nor is it

the fault or blame ahe wrongdoer which is attributed. Itisthei ct i m6s r emedy a
wrongdoer, namely liability for the wrong, which is attribuéetd

9.D. BASIC EPL RISKS AND UNIQUE QUIRKS OF CAN ADIAN AND U.S. LAW
The risk insured against under an EPL policy is two-fold:

(1) oLossoO6 arising from an OEmpl oyment Prac
Insured Individual or the Company); and

(2) oLossbO being defined t o i nclude oDef
settlement or judgment in respect of an Employment Practices
Claim, advanced prior to its final disposition.

9D1.Covered Ol ossbo

In addition to substantive damage awards, Canadian EPL products are being offered with
punitive and exemplary damages i.Meidisumdskadgp i n t h
contrast to the U.S. poicies, which typically excludepunitive and exemplary damages,

unless added by special endorsement and extra premium. The difference in coverage is

explained by the differences in the monetary awards being made in Canada and the

United States, discussedsupra. The nominal punitive awards in Canada have made

coverage of this risk possible.

27|bid, para 13.
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In both jurisdictions, prejudgment and posfudgment interest tend to be included, as are civil
fines and penalties

In the United States, EPL forms make reference too mul t i pl i edd6 damages.
concept has no application to Canada, such wordings have been dropped.

The concept of OLossd needs to be understoo
principles of Canadian insurance law. Among the basic tenets of insurance law is that
losses must be both fortuitous and contingent to be the subject of a coverage peril. As
the Supreme Court of CanadastatedinL| oydds of 12Pondon v. Scalera

Ol nsurance is a mechanism for transafeeneitherng fortuit
fortuitous nor contingent cannot economically be transferred because the premium would have to

be greater than the value of the subject matter in order to provide for marketing and adjusting

costs and a profit for the insurer. It follows there that where the literal wording of a policy

might appear to cover certain losses, it does not, in fact, do so if (1) the loss is from the inherent

nature of the subject matter being insured, or (2) it results from the intentional acts of the
insured. 6

The | egal meaning of oLosso6 for c¢claims is a ¢
as OLosso6 is wuwswually the trigger for indemnit
The Courts have refined what OLossd6 imacludes

damages claimed flow from a oclaimé that trul
insured.

9.D.2.No Coverage for oOoOWrongfully Acquired Be

In the United States insurers have successfully persuaded the courts that indemnity or
reimbursement exposures resulting from misrepresentation are restitutionary in nature

and, t hus, not OLoOoOssO. The principle is tha
purging a profit which is wrongfully obtain ed by the insured through their own

conduct with the und erlying plaintiffs, the insured should not be reimbursed or
ocompensateddé by the insurer for this activit
the claim, the effect would be to allow the insured to profit from their wrongful action.

Therefore, an insured would have an incentive to lie, cheat and steal, as it would accrue

any potential profit whereas any potential risk would be passed off to the insurer.

0This argument is based on the principle that a ¢
impropely obtained by the insurédan -gottefispauhd not b¥®¥ a covered | o0s

281l oydds of L 000,085 DR #)IECELCET a
29 SeeCentral Dauphin School District v American Casualty C426 A2d 94 (Pa 1981).
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In Level 3 Communications, Inc. v Federal Insurance Comgathe United States Court of

Appeals concluded that the D&O insurer was not responsible for the settlement

payment in a securities fraud tr ammepesentedpthe as t
disgorgement of profits to which insured corporation was never entitbed

9.D.3. Vicarious Liability of Employer

In Cargill, Inc. v National Union Firél, Cargill had to pay Monsanto for the profit it
derived from using Monsantods proprietary tec
of Cargi || had stol en Monsant ods technol ogy
empl oyeesd® unauthorized acts. T h leat a@ msured hel d:
suffers a loss when it reimburses a third party for employee dishonesty carried out for

the benefit of the employer/insured. o

9D4.Canadi an Application of oOoWrongfully Acaq
This doctrine has been applied in Canada.

The case of Moore (Township) v Guarantee Co. of North Ameficaprovides a
straightforward factual matrix to appreciate the application of this principle. A

municipal township collected too much tax from a local corporation and was forced by

court order to repay the excess. The Township claimed against its liability insurer who
insured against oall |l oss6 for oO0OdamagesoO. The
oprofit or advant aged exchoualipayments madedl®ynheen st r a
Township, eventhogee sponsi ve to a o6wrongf ul actd as de
as defined in the policyé The Court concluded that the Tow
money that it had no authority wasnotimdndedoct and
cover this type of payment

The Quebec Superior Court approved of Moore in Universite Concordiac. Compagnie

DO Assurance L o dlenUnivemsity haa nmiade aunilateral changes to its

employee pension plan, which reduced benefits and created a $71 million surplus that

the University appropriated. When the employees sued to recover the pension surplus

the University turned to its liability insurer for coverage against the claim. The Court
concluded that the <c¢l ai m c douihsdrancepurposegesinceonsi de

30 Level 3 Communications, Inc. v Federal Insurance Comp2r® F3d 9089103912 (7th Cir 2001).

31 Cargill, Inc. v National Union Firg 2004 Minn.App. LEXIS 33, unpublished (Court of Appeals of
Minnesota).

32 Moore (Township) v Guarantee Co. of North Amel{t895), 26 OR. (3d) 733 (CA.)

33 Universite Concordi@.C 0 mp a g AssueancP Bondon Guarantd@003] J.QNo. 4443(Q.L.)(Sup.Ct.).
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there were no damages flowing from a fortuitous event. The Court explained that the
only goal of insurance was to compensate insureds for losses suffered by them, not to
enrich them, and concluded that to allow insurance for t his claim would permit the
University to finance its pension plan by means of its insurer.

9.D.5 oDefence Costso

A typical definition of oDefense Costsd in an
covered whereas indirect or consequential expenses ncurred by the insured are not:

...reasonable and necessary fees, costs and expenses consented to by the Insurer (including
premiums for any appeal bond, attachment bond or similar bond, but without any obligation to
apply for or furnish any such bondgsulting solely fromthe investigation, adjustment, defense

and appeal of a Claim against the Insurduisg, excluding salaries of officers or Employees of the
Company (emphasis added)

Defence costs incurred to pursue crossclaims and third party claims, even those
asserting only contribution and iresdtngsoléey vy, ma
from the €é defencedandnappeal20d Bap/nriarecanm de C |
Assurance Compa#$; a coverage dispute arose between the insurerand insured which

ultimately resulted in the parties entering into a settlement agreement that the insurer

would pay 40% of the defence costs of Sapi to defend the claims against him. That

settl ement agreement stated tsthhatlt yt heodet dbec e
and appeal of any claim against the insured

The Ontario Court concluded that any cross-claims and third party claims, even those

asserting only contribution and indemnity, were separate and distinct from the defence

of the actions initiated against the insured. In fact they were claims initiated by the

i nsured. The o0def enc e -ctaimsadng third panyhcimeidnot t o t he
fall within the ambit of O6defence costsd as
claims and third party claims are in the interests of the insured and the insurer.

However, in Sapj that was not the case and the D&O insurer denied coverage.

In the initial product development, EPL coverage was treated much like a D & O policy

inthatt he I nsurerds response was purely reimbur
indemnity.  However, as U.S. insurers have learned through experience, this

underwriting decision has had expensive consequences: insurers are now learning that
because the insureal e mpl oyer 6s reputation and credibil]

34 Sapi v. American Assurance Compafi3004] I.L.R. k4274, 2004 CarswellOnt 368 (Ontario Superior Court
of Justice)
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motivated to I|itigate EPL <claims to the o0bi:
proportion to indemnity amounts.

In response to the burden of such heavy defence costs, many insurershave taken the
step of incorporating a o0duty to defendd cl a
insurer greater control and management over EPL litigation. There are different
versions of such clauses. Whereas some unequivocally accord the insurer thedual right
and obligation to defend the cl ai m, on the ir
as to give the insured the right to promptly tender the defence of the claim to the
insurer (e.g. within 30 days of receipt of the Claim), which then impos es on the insurer
the duty to assume the defence of t he CIl ai m,
fraudul ent 6. The end result of both wordings
the billdé, insurers are nowERxhkinsrel y involved

Another step that insurers have taken to control costs has been to introduce in the EPL

form -@dppreoved panel 6 of defence counsel from
whether the insurer, or, the insured is directing the litigation. Such counsel have been

selected based upon their expertise and their familiarity with, and adherence to, the
insurerds guidelines with r espeeffectivetliigationi t i gat i
It is unclear at the moment whether insurance counsel or employment law counsel will

be used more often in EPL defence litigation.

Finally, many insurers are inserting clauses giving insurers the power to demand
alternative dispute resolution of any claim they deem appropriate.

Many EPL insurerlsl maoeaet iionmseaft i mgstosad cl auses il
to provide for the orderly division of cost s,
for bothcovered and non-covered losses. Experience with D & O policies has proven

that such clauses can helpin preventing litigation on this issue. For example, such an

OAl l ocation Claused might stipulate that whi

losses other than defence costs are to be allocated based upon the relative legal

exposure and relative benefit to each of the insurer and insured. A sample wording of

such an Allocation Clause may read as follows:

Allocation

In the event of any of the Insureds in a Claim incur both Loss that is insured by this
Policy and also Loss which is not insured by this Policy, then with respect to either
insured or uninsured claims or parties, the Insureds and the Company agree to use their
best efforts to determine a fair and proper allocation of the amounts as between the
Insureds and the Company taking into account th e relative legal and financial exposures
and the relative benefits, obtained by the Insureds.
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9.D.7. Libel, Slander and Invasion of Privacy

In adapting a D & O policy to an EPL cover, one of the coverages that emerges as

essential is coverage for libel,s | ander and/ or invasion of oneod:
are typical allegations in EPL claims. To exclude these sources of exposure would in
essence negat e EPL coverage. Mo st EPL pol i

Vi ol ati onsé6.

9.D.8. EmotionalHarm and Ment al Di stress: Deal ing wj
Exclusion

A fundamental feature of almost any EPL claim is an allegation that the claimant has

suffered emotional harm or mental distress as a result of the EPL Violation. In many

cases, this is theonly personal injury alleged in EPL claims. As will be discussed in
greater det ai | bel ow, the |l ack of a more tre
claims has been one of the bases upon which CGL coverage has traditionally been

denied to EPL claimants in the U.S., the Courts there requiring a more physical

mani festation to constitute a oObodily injurybo
Il n Canada, however, construction of obodily i
construction, favouring tHdel yppiimcludedamnis foa t cl ai

emotional and psychological harm. 35

This difference in the | egal interpretation ¢
has been significant in the EPL context, since EPL products must necessarily afford

coverage for emational and mental distress claims. Interestingly, however, while

coverage is being afforded, EPL underwriters have made the decision to limit EPL

policy coverage to only emotional distress or mental anguish and not other kinds of

bodily injuries.

This wording leaves a gap in EPL cover for other kinds of bodily injury that could entalil

from an EPL violation. For example, an allegation of sexual assault having sequela®f

physical injury other than emotional distress would not be covered under the EPL

produ ct. There may be some chance for coverage for the employer under a CGL policy,
providing the CGL policy 1is not the 2005 1Ins
Some CGLs may provide the employer with coverage on grounds of vicarious liability

35 See e.gWellington Guarantee VvEvangelical Lutheran Church i@anadg1996), 22 B.C.L.R. (3d) 352 (British
Columbia Court of Appeal)., discussed infra and W.-V. (T.) v. W. (K.R.J.(1996), 29 O.R. (3d) 277 (Ontario
General Division)
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or failure to supervise, but coverage for the perpetrator would almost certainly be
excluded under the CGLOs oOintentional actd ex

9.D.8. Related Acts

There appears to still be a lack of uniformity on whether EPL policies will or will not
have a o0r eclassdietbeir polictes &Vithout such a clause, insureds could end
up paying a separate deductible for each of several related acts, which would effectively
erode coverage for the insured. One can see how this could be significant in the EPL
context, however, in the case of a broad pay equity or discriminatory policy action, or
an action involving one perpetrator of sexual misconduct but several victims. This is
yet another business decision to be made by underwriters.

9E. 0 CANADI ANI ZI1 NWGS EFL BB/ER

Since EPL policies were first developed in the United States, in adapting the U.S.
policies to Canada, some interesting differences have had to be accounted for in the new
Canadian wordings:

9E1. The definition of o0damageséd

In the United States, with a few exceptions, each party in a lawsuit bears his or her own

expenses in the event of liability.  In contrast, in Canada, the English system prevails,

meaning that the successful party recovers his or her own legal costsin addition tothe

damages award. It is standard in Canada for liability policies to include coverage for

both the substantive damages award andt he oO0r ecover abl e -tttwseabl e |
costs that the successful party is entitled to have paid by the other party.

Becaus of this, to avoid the gap in coverage that would otherwise result, EPL wordings

in Canadagener al |y include otaxable | egal cost s
Notabl vy, however, b e ¢ a u sirclude taxable debal costs, @veradl f ¢ 0 v ¢
exposure is not affected.

9E.2 Coverage for oOWrongful Dismissalao
The U. S. EPL policies 1|ist owrongf ul di smi ss
Viol ation. This is because, in the U.S., an

necessarily entails anallegation that the employer violated a human right or otherwise
acted illegally or improperly in relation to some right accorded by statute. Because
there exists in the United States a strong t
will o6 anddteatmi wat éo of the employer, suits

© Dolden Wallace Folick LLP 48



DOLDEN FOLICK

contract to employ beyond the termination date have been rare, only because they had

such little chance of success. There is now emerging in the United States some
recognition of express and implied contracts for employment beyond the termination

dat e, but by far the most common meaning of
breach or rights violation being alleged.

In Canada, on the other hand, the legal tradition in employment law m ore favours

employees than in the United States, and out of that tradition there has developed the

concept that every contract of employment has an express or implied term of
oreasonable notice of terminationd omeapsay i n
is that in Canada, a owrongful di smi ssal 6 ac
allegation that reasonable notice of termination was not given (claiming pay in lieu

thereof), and may or may not involve an allegation that at the same time, the employer

also committed the oOowrongo6 of statutory brec:
unlawful act.

Some EPL wordings in Canada have left the U.S. wordings on this issue notadapted to

t he Canadian | egal context, a nsdCariadian indurers aut hor
vulnerable to a significant Canadian exposure, i.e. insuring employers for no greater
owrongdé than failing to provide reas-oimabl e |
essence, providing ofiringdé i nssawuhanskisnota |t i s
proper subject-matter for insurance coverage, but rather, is a matter of corporate
responsibility -ot her wi se insured employers caouldys$i mp
and |l ook to their insurer tnoabplieckn outpi cteh6e toapba y
employee.

For this reason, to take into account this difference in Canadian and American legal
traditions, it is necessary to insert into the Canadian policy an exclusion that will limit
t he EPL Violation 0d6f6,0Wnaermgfexilc| Dissminsdga provi

It is further understood and agreed that for the purposes of coverage afforded by this
endorsement, the Insurer shall not be liable to make any payment for Loss in connection
with any Claim against the Company or an Individual Insured:

alleging, arising out of, based upon or attributable to the liability under any contract or
agreement, express or implied, oral or written, including, but not limited to, the dismissal
of an employee, except to the extent that the Company or the Individual Insured would
have been liable in the absence of the contract or agreement;

|t should be noted that excluding coverage f
noti cr@@nias ogous to excludingaodvebagd& fpary 00 ft
associated with a finding of wrongful dismissal [or dismissal associated with illegal
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conduct] in the United States and which amounts usually are covered under the U.S.

EPL policies. Not abl vy, Oback ptleydate add th@e ot es 1
i mproper discharge to the date of the Judgme]
from the date of trial to the date when it is expected that the Plaintiff will ultimately

obtain some form of employment. Claims for such amounts relate to claims for lost pay

associated with anillegal firing. This is quite different from pay associated with a firing

that is merely in breach of an implied term of reasonable notice. The terminology of

of ront payo6 and oOoback payd leyal eostexnandtheefore st i n
these U.S. wordings are not generally reflected in the Canadian policies.

9E3 Coverage for oUnfair Dismissaloéo

Cl ai ms of 0 unf aCanadadgiesnneirsaslal ly6 aicncompany cl ai m

di smi ssal 6; h o w esalealates ta thefcanductof the emmploysr regarding
the dismissal i tsel f. It is said to be obad
with the employeeds termination, or, oObad f ai
who is terminated without just cause or sufficient notice has a claim for wrongful
di smi ssal . However, i f the employer did not

employee, the employee may also have a claim for unfair dismissal.

Al t hough damages f or 0 paafpanitive incdhatsenthesSugemé may a
Court of Canadain Wallace v. United Grain Growers L& .affirmed that awards for unfair

di smi ssal are not punitive, but i nstead, rel
emotional Il njury resuktondustitg from the employero
Further more, monetary dcoawardso6 for unf air di
payment nor a separate head of damages. | nst

conduct is a factor in determining what is the appropriate notice period to be a warded

to an aggrieved employee. As such, it is impossible to summarize mathematically what
damages for unfair dismissal wi || ocostodé the
Wallace,Canadi an courts t hat find there aras a ¢
dismissal account for this conduct in assessing the appropriate notice period.

Essentially, unfair dismissal is as set out by the Supreme Court of Canada in Wallace,

supra;

h conduct i n the maropedyrcompdnsatkd fesrmi s s al i s
ion to the notice periodéeé

e | note that the | oss of one's job is always a t
accompanied by acts of bad faith in the manner of discharge, the results can be especially

36 Wallace v. United Grain Growers Ltd1997) 152 D.L.R. (4th) 1 (Supreme Court ofCanada)
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devastang. In my opinion, to ensure that employees receive adequate protection, employers ought
to be held to an obligation of good faith and fair dealing in the manner of dismissal, the breach of
which will be compensated for by adding to the length ofthemoti per i od. 6

The Wallace decision is the seminal case in this area, such that awards for unfair
di smi ssal are often referred to as oWall ace d

In Wallace the employee alleged wrongful dismissal of his employment with United

Grain Growers. The Defendant claimed, pled and maintained until the start of trial that

the employee had been dismissed for o0just cau
satisfactorily. In fact, the employee had received several commendations and positive
performance reviews and been the top salesperson during his tenure with the

Defendant. The Court reinstated the trial award of 24 -months of salary in lieu of notice.

Per lacobucci, J.:

0The appellant urged this Court t osuerinecontagtni ze t he atl
or alternatively in tort for "bad faith discharge". Although | have rejected both as avenues for

recovery, by no means do | condone the behaviour of employers who subject employees to callous

and insensitive treatment in their dismissal osfing no regard for their welfare. Rather, | believe

that such bad faith conduct in the manner of dismissal is another factor that is properly
compensated for by an addition to the notice period

|l acobucci, J. cited some ex éerpgloends fav infaib b a d f ¢
dismissal):
o a wrongful accusation of theft and mentioning this accusation to

other potential employers;

. unfounded accusations of theft combined with a refusal to provide
a letter of reference after termination;

. telling the employee that his position was eliminated but that
another position necessitating a transfer would be found for him
when in fact, the company was simultaneously contemplating his
termination. When a position could not be found, the employee
was terminated. The employee was not advised of this for over a
month even though the employer knew he was selling his home for
the transfer. He was abruptly terminated after the sale of his home;

. an employer who made the decision to fire the employee when he

was on disability leave, suffering from a major depression. The
employee advised the manager as to when he would be returning
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to duty and informed him he was taking a two -week vacation. He
was fired immediately upon his return to work; and

. an employer temporarily closed its bar and laid off the bartender.
Then, while the bar was closed, new executives implemented a new
salary structure for bartenders. The employer advertised for a
bartender at half of the plaintiff's wage rate. The employee was
unaware of any change until he saw the newspaper advertisement
from which he learned he was dismissed and not to be reinstated.

The trial courts have shown somewhat of a reluctance to award Wallacedamages if the
employee was notified of the reasons for dismissal by the employer, the employee had a
fixed term contract, or, the employment was not long term.  The reason for this
reluctance is seen, for example, in the judgment of Justice Hoilett of the Ontario
Superior Court in Umansky v. Zynpak Packaging Products Ric.

0é there are no circumstances here present

The termination of someone's employment is never a pleasant exercise, and rare,
indeed, is the case where such a termination would not create some angst in the
person. The nnciples in Wallace, supra, as | appreciate them, however, are not
intended to deal with the "routine" case of termination. They are intended to
censure conduct on the part of the employer warranting censure. Indeed such
impugned conduct should be calgalof supporting an independent cause of
action. o

Coverage for Discrimination on the Basis of a Disability

A review of the published statistics of the Human Rights agencies at the federal and
provincial levels in Canada reveals that claims for disability discrimination are by far

t he most prevalent type of discrimination
both physical and mental disability.

It is confronting mental disabilities that may present the most problems for employers
and thus result in more claims, given that these disabilities by their very nature are
more difficult to recognize and accommodate.

In particular, employees with drug and/or alcohol addiction present a difficult case. In
Canada, drug and alcohol addictions are recognized as disabilities. If an employer

chooses to discipline or dismiss an empl oyee

37Umansky v. Zynpak Packaging Products In2003 CarswellOnt 2545 (Ontario Superior Court).
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performance and such deficiencies are linked to drug or alcohol addiction, such
discipline or dismissal may in fact be discriminator y.38

10. INADEQUACY OF OTHER TYPES OF POLICIES

One of the reasons that employers may be particularly motivated now to update their
employment practices is the fact that claims for coverage which have been presented

under traditional CGL and D & O polici es have (for the greater part) not been
successful, due to the effect of policy exclusions. Because coverage disputedid result in

some cases in coverage being ordered, wordings in these policies have now been
tightened to 0seal sufefsbaveasmyltareeoudlyi bgen developirs . I n
EPL products designed to respond directly to EPL risks.

It is worthwhile examining some of the coverage disputes which took place in respect of

exclusions set out in the traditional policies, because it is the decisions in respect of
these disputes which will be used as precedents when it inevitably comes time to argue
the proper construction of the EPL wordings.

10.1 D & O POLICIES

Most Director and Officer Liability (D & O) policies are designed to provide cov erage

for claims by shareholders against directors and officers, in respect of the directors or

of ficersd alleged negligent mismanagement of

to the detriment of the shareholders (e.g, a drop in stock prices).

Thepol i cies generally insure owrongful actsdé wk
the following key features:

. a breach of duty, negligence, error, misstatement, misleading
statement or omission

. done in their capacity as a director or officer

. leading to a claim against them solely as a result of their director or
officer status

38 See for exampleBenoitv. Bell CanadgQuebec)2004 CHRT 32 (CanadadHuman Rights Tribunal).
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D & O policies do not generally insure the corporate entity, except to the extent of
providing reimbursement to the corporate entity for its prior indemnification of
directorsand of ficers in respect of the directorsod
then, D & O insurance monies o0flow througho¢ t

There are several exclusions which render D & O coverage unsuitable for responding to
EPL claims:

@ Thentoéednti onal Actd Exclusi on

As indicated above, a key feature of a owrong
t hat the owrongf ul actd be wunintentional or
omi ssi on, as indicated i n tdéceof D&@oovedageavasur es 0

tested in an EPL context in the American case ofGo | f Course Superinterl
America v. Underwriters at Lloyds of Lond8n At issue was whether the D & O policy

would cover claims of retaliatory conduct against certain em ployees. The Court ruled

that as the retaliatory conduct was inherently intentional, it did not fit within the

meaning of a owrongful acto insured wunder t h
defined as oOany negligent actmi sdreraarn ,ngo mitadieo
Since the retaliatory conduct was willful, there was no coverage.

() The oBodily I njuryd Exclusion

Anot her standard form for D & O policies is t
EPL claims allege emotional distress, this has resulted in coverage being excluded- at

|l east in Canada, where emoti onal di stress is
(c) The 0Sexual Mi sconduct é6 Excl usi on

With the onset of claims for coverage for sexual misconduct, D & O wordings have been
amended in the last five years to include specific exclusions for sexual misconduct,
since in some decisions it has been held that such misconduct is notper santentionally
injurious. Given that this leaves open the possibility that such conduct might be

coveredas oOnegligent o, specific exclusions have
coverage for this risk.

¥Gol f Course Superintendent Agdsd lbondoy761A&.r8epp.il48a(D.Kan. Under wi
1991) (United States District Court).
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10.2 CGL POLICIES

Comprehensive General Liability (CGL) policies are designed to provide coverage for
exposures other than those risks addressed by specialized covers (such as workers
compensation, aviation, automobile, directors and officers or marine insurance).

Insurers, together with representative organizations such as the Insurance Bureau of
Canada, have developed standard forms for CGL cover. The basic features consist of
the following:

. an insuring clause (setting out duties to defend and to indemnify);

o a requirement for bodily injury or property damage resulting from
an accident;

. a limitation on the persons insured;

o a restriction on the scope of damages; and

. a set of policy exclusions.

The exclusions target risks that require an additional premium to obtain coverage, or
require a completely separate policy. Without these exclusions (or the limiting words of
the insuring clause), the CGL policy would cover all liabilities, and as one can imagine,
this would neither be affordable nor a viable insurance risk.

Both the insuring clauses and the exclusions under CGL forms pose problems for EPL
claims:

@ The Requirement ded ocarn OAcciud aretnd

Mo s t CGL policies set out in their i nsuring
dcoaccidentso that result in personal i njury o]
clause will stipulate that aerexperteccnarinterededc e 6 i s
from the standpoint of the insuredo. Such a

EPL exposures. Not only does the standard CGL cover usually contemplate a single,

definite, sudden happening (which EPL exposures are often anything but), acts of
discrimination, harassment or termination on unlawful grounds cannot be seen to be
coaccidental¢. Even if the result was not int
accident.
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Cases abound which have determined that EPL exposures such as this are not covered
for this reason.40

In the case of sexual molestation claims, a heated, and sometimes almost moral, debate
has raged over whether sexual molestation can ever be accidental or unintended in its

injurious effect. The debate has played out both in Canada and the United States and to

some extent, is still being resolved in the legal arenas. The preferred view seems to be
t hat , applying a oreasonable persond st

assault is inherently injurious and therefore can never be construed to be accidental. As
stated by the Court in Scanlon v. Providence Mutugi

A

ooccurrencebo

OWhen accident is so understood, it is clear
civil action underlying the prese petition, were not accidental. The boy and his mother alleged
that the insured committed sexual assaults upon an intended victim. The assaults were inherently
injurious in the most obvious sense that they should not be performed upon a boy without
appelling effects on his mind as well as forbidden contacts with his body. This common
understanding of the nature of such acts is beyond reasonable dispute and consistent with the
legislative classification of the acts within the most serious category offeases...Because the
causation of psychological injury was thus inherent in the acts alleged, the acts cannot be treated

as accident al causes, and the defendantds ¢
particular psychological injuryclamed i s i rrel evant. .. Hence, i a
act is not covered. 6

policy may also have an oOexpected 1inj

found that the defence of an action brought by employees of a modeling agency in
respect of sexual abuse by a photographer was not covered, due to the fact that the
evidence showed that the insured was aware of a number of incidents of reported abuse
and therefore reasonably had knowledge of what was going on, deliberately

andar (

t hat

| a

i m
bildii

t
ty

uryo

requi rAmereantFamily Mutninst Go.ev. MoB% & waso f

di sregarded it, and therefore the injury was
40 See for example: Loyola Marymount Univ. v. Hartford Acc. & Indem. C@1990) 219 CA3d 1217, 1225

(California Court of Appeal); Coit Drapery Cleaners, Inc. v. Sequoia Ins. Ci293) 14 CA4th 1585, 1604

(California Court of Appeal). In Lipson v. Jordache Ente@ Cal. App 4th 151, 11 Cal. Rptr. 2d 271, review

denied, No.S029034, 1992 Cal. LEXIS 5535 (Cal. 1992) (Califo
employmentter mi nati on, even if due to a mistake, cannot be

41 Scanlon v. Providence Mutual38 N.H. 301 (1994), at p. 306 (Supreme Court of New Hampshire).
42 American Family Mut. Ins. Co. v. M.B563 N.W. 2d 326 (1997) (Minnesota Court of Appeals).
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(b) Compare if o0Occurrencedé ioEwwWfined to be a
| f ooccurrenceo6 i s daéven,d&ldas heen hdldethatethe refererce | d e n't
to oeventao can be Cc o-acsidental, eod intantnalj atts.43 uEPle non
exposures may then proceed.

(©) The Need for oBodily I njurybo

In the United States, the requirement under CGL policies foraresulting obodi |y i nj i
before there can be a claim, has often posed a problem in EPL claims, since the U.S.
courts have wusually held that emotional di str

of the policy. 44

Il n Canada, however, t h& CiGddisl yr eigmuji ureyn® nits foo
coverage problem for EPL claims, since in Canada, the Courts have reached the

opposite legal conclusion, finding that emotional and psychological harm do constitute

0si ckness 6 an ds énbMelingtbnyGuaramge w.rEyadgelical Lutheran Church

46 the policy at issue was a nonprofit corporation professional indemnity policy, a

l'iability policy. It excluded claims related
insurerds duty t o daenfirvolvihg iguries efxdepeedsionanenoaise
shock, psychol ogi cal injury and ment al di str

exclusion applied and there was no duty to defend.
(d) Exclusions for OEmployee Injuries or Claim

If an insured manages t o overcome the hurdle of demonst
further standard exclusion for oOoemployee injL
with the coverage issue. This is a common CGL exclusion, originally inserted to

exclude coverage already provided by workers compensation.

() Exclusions for olntentional I njuriesd or 0O
Li ke t he deci si ons whi ch have deter mi ned t ha

natur e, and therefore not an 0o c c which bamec e 0 , t
found that the intentional or wilful nature of EPL conduct results in coverage being

43 See e.gUnited Pac. Ins. Co. v. The McGuire Gda991) 229 CA3d 1560, 1565. (California Court of Appeal).
44 See e.gAmerican Motorists Ins. Co. v. Allie®ysco Food Servs., I(@993) 19 CA4th 1342, 1347 (California
Court of Appeal).

45 SeeW.-V. (T.) v. W. (K.R.J.X1996), 29 O.R. (3d) 277 (Ontario General Division)).

46 SeeWellington Guarantee v. Evangelical Lutheran Chuf&®896), 22 B.C.L.R. (3d) 352 (British Columbia
Court of Appeal)).
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excluded under an 0i nt ent i onal cthe @asee of Motthers iinsun Co. v.

Morgan?’, the Court concluded that based upon an intentional acts exclusion, there was

no duty to defend a sexual harassment suit, even though negligence was included in the
suitds allegations, since the Court found tha
insured acted negligently. The Court found that regardless of how the action was

plead, the jury would find either that the conduct was intentional and precluded from

coverage, or that the conduct was consensual and not actionable.

With an o0intentional injuryo cl ause, iism dubi o
possibility of coverage, that rests on the distinction between disparate treatment versus

disparate impact - i.e. the possibility one can act intentionally without injurious effect.

Whil e this argument has been widelypactcept e
discrimination, the debate is much more heated when it comes to something like sexual

abuse (as discussedsupra).48

Il nterestingly, it may be t hat isexbludédeduedoitper petr
clear intentional nature, the company orsuper vi sor 06s all eged fail ur
not be excluded. As a result of this ambiguity or loop -hole in CGL cover, some insurers

have changed their policy exdlonsilomcwo rbdyi ntghse
t oandintentional act by aninsuredo , so that the act of one in
for all.

There is also a version of the intentional act exclusion which relates to criminal acts or
failures to act resulting in bodily injury. This again broadens the exclusion, making it
harder for an insured to argue that coverage is available.

() oOPersonal |l njuryo Endorsement s

Even oOpersonal injuryoé endor sement s, which ad
malicious prosecution to the risks of CGL coverage, frequently do not afford coverage

for EPL exposures, since EPL exposures simulteé
oOintentional acto or ointentional i njuryo ex.

exclusion (on the latter issue, see especially the discussion ofFrank and Freedus v.
Allstate, infra.).

47 Northern Insur. Co. v. Morgan186 Ariz. 33, 918 P. 2d 1051 @05) (Arizona Court of Appeal).

48 See e.g.SaveMart Supermarkets v. Underwriters at Lloyds Lond@#8 F. Supp. 597, 606 (ND CA 1993)

(United States District Court) and see also the discussion in Canadain the related decisions of Sansalone

v. Wawanesa; ahLloyds v. ScaleraApril 9, 1998, British Columbia Court of Appeal, CA022745), in the
context of a similar exclusion clause in a homeowner ds
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(9 Exclusions for OEmployment Related Actsd o
Course of Employmento

Many CGL policies now include an exclusion fo
arising out of and i n t Raurtshave deternined fthat@amp | oy me
action claiming damages related to the ter min
the cour se o f® Iekngnk ang Freedus VO Allstate Ins. €the Court found

that there was no duty to defend an action allegi ng wrongful dismissal and defamation.

The employee alleged that he had been improperly terminated on the basis that he was

gay and HIV positive. The Court found that the exclusion was designed to exclude
coverage for opract i cerswhich aré relatedets emplayroents o r 0
including employment -r el at ed def amationd6 and found tha
termination and the defamation alleged were employment -related and therefore

excluded under the terms of the policy.

(hy The 01l nsusruerde dvés .Exlcnept i on

Such exclusions were specifically designed to keep out EPL claims. The exclusion aims
to not only avoid the possibility of collusion amongst insureds, but also clearly denotes
that employment -related matters are not the subject of a CGLpolicy.

(1 Sexual Abuse Exclusion

I n response to sexual abuse claims occasional
injuryo exclusions, mo s t CGL wunderwriters, [
their forms to specifically exclude sexual misconduct and all claims related to such

misconduct.

()] Damages Limited to Compensatory Damages - Excludes Punitive and Exemplary
Damages

Another reason why CGL policies fall short on EPL exposures is that they customarily
only insure compensatory damage awards. Punitive and exemplary damages are
excluded. In the Canadian context, this is a significant gap, given that compensatory
damages awards do not tend to be very large and so the punitive component is
relatively significant.

49 See e.gShoemaker v. Myerd990) 52 C3d 1 (Supreme Court of California).
50 Frank and Freedus v. Allate Ins. Cq.45 Cal. App. 4th 461, 52 Cal. Rptr. 2d 678 (1996) (California Court of
Appeal).
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10.3 HOMEOWNERS POLICIES

When EPL claims are refused coverage under standard CGL and D & O policies,

insureds have often looked to their Homeowner policies for indemnity or a defence , at

least with allegations of sexual misconduct. Becausethis tactic has succeeded in certain
instances most Homeowner 0s as$epunlmssaulheaciusion.olmfacy ihen
Insurance Bureau of Canada has recently formulated the following exclusion for its

standard form homeownerds policy:
Exclusions - We do not insure claims arising from:
Section I
7. a. sexual, physical, psychological or emotional abuse, molestation or

harassment, including corporal punishment by, at the direction of, or
with the knowledge of any person insured by this policy; or

7. b. failure of any person insured by this policy to take steps to prevent
sexual, physical, psychological or emotional abuse, molestation or
harassment or corporal punishment.

The U.S. experience suggests that such exclusiongould work to exclude coverage not
only for the risk of abuse but all of the related allegations: in one suit alleging battery,

assault, negligence, invasion of privacy, wantonness and sexual harassment and
vicarious liability for the offensive comments and touching of a co -worker, the Court

held that all of the acts aleged fell under the sexual and physical abuse exclusion, since
all of the allegations related to the physical and verbal abuse of the employee. The
Court ruled there was no duty to defend. 51

S1CNA I ntdl Rei ns ur gNoc36-1026CB-Mv1997 Q.8. BistH EXI1S 18466 (S.D. Ala. Nov.
6, 1997) (United States District Court).
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11 EXCLUSIONS IN AN EPL COVERAGE

While there are no standard EPL forms, there are a number of exclusions which are
verging on ostandarddé EPL exclusions. For th
of business decisions on the part of insurance carriers not to insure certain losses which

are either otherwise insured elsewhere, too great a risk, too uncertain a risk or simply

not an appropriate subject matter for insurance. These exclusions are discussed below.

(@) Losses related to workersd compensation ob
social security or old age security, retirement or pension benefits, disability
benefits or other similar laws or obligations

These exclusions fall/l under the oOotherwise i
are all self-sustaining or self-insured. Insofar as there may be an allegation that an

insured person was negligent or in breach of their fiduciary obligations in respect of

their administration of such matters, corporate entities have the option to obtain either

D & O coverage or alternatively, fiduciary coverag e.

(b) Losses related to being ordered to provide sensitivity training or any other
corporate program, policy or seminar relating to any Employment Practice
Claim, except as to Defence Costs

It is likely that this exclusion is fueled by several consider ations. Firstly, underlying the

exclusion may be an understandable philosophy on the part of underwriters that such

progr ams constitute oOopreventative mai nt enanc
financial responsibility of the employer; and simply because an employer may have

been ordered to put such practices into place after the facbf a claim, does not change its

essential character or burden. Secondly, the risk is an uncertain one to underwrite -

potentially non -existent, yet should it arise, potentially very expensive and open-ended

in its period of obligation. Hence the exclusion.

(c) Losses flowing from liability under the contract or agreement, express or
implied, oral or written, but not limited to the dismissal of an employee, except
to the extent that the Company or Insured Individual would have been liable in
the absence of the contract or implied agreement

This exclusion, relating to pay in lieu of reasonable notice as a corporate responsibility

and not an appropriate subject matter for insu rance, was discussed at length in Section
6 of the paper.
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In the 2003 American decision, TVN Entertainment Corporation v. General Star Indemnity
Company?2t he i nsured sued i1its insurer alleging th
terminated employee was covered by its EPL policy. The arbitrator, in his final award,

rul ed that t h enatariallys oreached thie axpress and implied terms of the
empl oyeeds Empl oyment Agreement and. d he Theve
employee was ther ef ore entitl ed t o pmoximatehaaustd by fthe d a ma g
i nsuredds] breach of. 6 he Empl oyment Agreement

The Court found that the pol i cdgmagea deteunmedeo e x c |
be owing under a written or express contract of ejmpen® was unambi guous.
arbitratorés award tied the employeeds damage
squarely within the policyds exclusion provis

However, this exclusion would not preclude co
by a Tribunal, Judge or Arbitrator on a finding of unfair dismissal, as discussed above.

By way of example, an aggrieved employee is successful in both a claim for wrongful

dismissal and a claim for unjust dismissal. The ultimate decision-maker awards the
plaintiff -e mpl oyee 6 months o0in | ieu of reasonabl e
notice period of the damages award by an additional 2 months notice to reflect the

unfair dismissal. The unfair dismissal award would be covered by the EPL policy

whereas the wrongful dismissal damages would not be a covered claim by virtue of this

exclusion.

Note that, practically speaking, this distinction is generally not as clear -cut as the
hypothetical example set out in the above paragraph. As discussed under the heading
ofoUnf air D iab®ove, asfisding of unfair dismissal is generally a factor in the
consideration of the overall notice period award.

(d) Losses related to any (i) future damages or other future economic relief or (ii) any
employment -related benefits, stock options, perquisites, deferred compensation
or other type of compensation other than salary (including bonuses) or wages

The rationale behind this exclusion is that again, claims for such relief are not an

appropriate subject-matter for EPLi nsur ance coverage. They do |
in the sense of illegal or improper conduct; and if the claim is that a fiduciary obligation

was breached in terms of the administration of any such plan, again D & O coverage

and fiduciary coverage is available as a separate cover or endorsement.

52TVN Entertainment Corporation v. General Star Indemnity Compah9,Fed.Appx. 211, 2003 WL 731698 {9
Cir.).
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In TVN Entertainment CorporatioP®, t he Court al so concluded t h¢
options granted through his employment agreert
unambiguous exclusion provision whichst at ed t hat the policy did

t he f o rcommissions, donuses, profit sharing, or benefits pursuant to a contract of
employment 0

(e) Losses flowing from any actual or alleged act or omission of an Insured
Individual serving in any capac ity other than as director, officer or employee of
the Company.

The purpose of this exclusion is to exclude the acts of directors, officers and employees
of the Company which are unconnected with their acts while serving in a capacity as a
director, officer or employee of the insured. An example would include entirely
personal acts, or, for example, act undertaken in relation to a differing corporate body.

It will be interesting to see what treatment such exclusions receive from our Courts. For

example, it has not been uncommon under D & O and professional liability policies for

acts of sexual misconduct to be considered entirely personal acts unconnected with
employment, even if perpetrated while in the course of employment, since the sexual
misconductwas not oone of the duties of empl oyment

As noted already, once a legal determination has been made that the insured
empl oyeeds o@odonnéecwad with the companyds bus
have then | ooked to thei rondlabilieycoveraga. s6 pol i ci e

() Losses associated with modifying premises or otherwise incurring costs to
accommodate any disabled person pursuant to an order, direction, certificate or
determination under the ADA, Employment Equity Act of Canada or similar
legislation or affirmative action program

Due to the potentially high cost of capital renovations, it is understandable that this
exclusion exists in U.S. EPL policies. It is not so consistently written in as an exclusion
to Canadian policies, due to the fact that there is no real Canadian equivalent to the
ADA. As such, a parallel exclusion in the Canadian context is either redundant, or
addresses a remedial order that is only remotely possible or indirectly authorized under
Canadian human rights and em ployment equity legislation.

53 |bid
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(9) Losses related to pay equity obligations, collective bargaining or employment
standards obligations.

This exclusion is one that is still under debate, at least in Canada. Clearly, pay equity

legislation is designed to provide an affirmative remedy to one of the most notorious

kinds of gender discrimination that can occur in an employment context. It is therefore

one of the more prominent EPL risks that employers will be looking to their EPL
product to insure. However,as i s demonstrated by the feder:
appeal, awards in relation to pay equity have the potential to be an expensive liability.

On the other hand, insurers can certainly limit their potential exposure on this issue by

making choices as towho to insure and who not to insure, or setting appropriate limits.

The author anticipates that the debate on this risk and employment standards risks will

continue as claims play themselves out.

(h) Losses relating to claims for personal injury (other than emotional distress or
mental anguish), sickness, disease, or death of any person, or damage to any
tangible property including the loss of use thereof.

This exclusion was discussed in detail in Section 6,supra

0] Losses relating to claims in repect of which an Insured had prior knowledge of
circumstances likely to give rise to EPL Claim.

This exclusion may or may not be found in the
nonetheless. In a claims made and reported policy, acondition preced# to coverage is
that the claim at hand does not arise out of circumstances known by an insured to be
|l i kely to result in a clai m, consistent with
prior c¢claimsdé submitted with the EPL applicat

Such clauses wary in their wordings. On the one hand, a clause that favours coverage

wi || refer to knawleedges uosfedf oact & hley immsur edds
arising is oreason@mltiyhd ooeerahbhhbhad, a cl ause
insurer wi || require knowledge onl vy readonabdleact s |

foreseeability r equi r ement .

A policy dispute relating to the prior knowledge of an insured arose in the 2000
American decision, Schultze, DDS v. Continental Insurance Cpany** when an insured
dentist sought a declaration that his insurer had a duty to defend him under an EPL

54 Schultze, DDS v. Continental Insurance Compa6$9 N.W. 2d 510, 2000 ND 209 (Supreme Court of
Appeals of West Virginia).
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endorsement to his professional liability policy. A former employee sued the insured,

alleging sexual discrimination, wrongful discharge, and defamat ion. One of the
allegations was that the insured had made unwanted sexual advances throughout the

period of 1993 to 1996. The insurer refused to defend the insured as the claims
represented a continuous pattern of conduct that began prior to the effectiv e date of the

EPL coverage. It was not determinative that
effective date. Ultimately the court found that the insurer did not have a duty to defend

the sexual discrimination or wrongful discharge claims.

The oourt did, however, find that the insurer had a duty to defend the defamation claim

against the insured pursuant to the EPL coverage as all of the defamatory actions were
alleged to have occurred after the policyds
defamatory conduct (which consisted of an allegation that the employee had embezzled

money) was not necessarily a continuation of the discrimination.

a) Losses deemed uninsurable under local or provincial laws (including public

policy)

The foregoing is an exclusion that is commonly written into U.S. policies but seen less
frequently in Canadian policies. It refers to the common public policy bar to insurance

in respect of acts intended to cause loss. An example of an equivalent Canadian
provision is Section 28 of the British Columbia Insurance ActR.S.B.C. 1996, c. 226, which
provides:

28. Unless the contract otherwise provides, a violation of a criminal or other law in
force in British Columbia or elsewhere does not render unenforceable a claim for
indemnity under a contract of insurance unless the violation is committed by the
insured, or by another person with the consent of the insured, with intent to
bring about loss or damage, except that in the case of a contract of life insurance
this section applies only to disability insurance undertaken as part of the

contract.
Al t hough the writer is not aware of any opur
this exclusion, the case ofMelugin v. Zurich Canad& did consider the exclusion in the
contextofaCGL policy that had some EPL features,

i njuryo t h aiscrimimaton, vadia or religious discrimination and/or violation of
civil rights, humiliation, sexual discrimination, alienation of affection, however dasmagsed

on the above offenses are only covered where insurance against same is not prohibited by law
The case involved a claim for coverage in respect of a sex discrimination action by two
former employees. The insurer tried to avoid any duty to defend the claim, arguing

55 Melugin v. Zurich Canada 50 Cal. App. 4th 658, 57 Cal. Rptr. 2d 781, review denied, No. S057761, 1997
Cal. LEXIS 81 (Cal. Jan. 15, 1997) (California Court of Appeal).
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t hat l nsurance for i ntentional a lodursncewCode | nv a
para. 533, which prohibits coverage for intentional acts.

The Court did not accept the insurerds ar gume
insurer had a duty to defend, finding that there was a possibility of coverage, on

grounds either that the discrimination resulted from negligent, unintentional conduct,

or t hat t he all egations I n t he compl ai nt
encompassed mae than just intentional, willful conduct.

The Ontario Court of Appeal recently dealt with the issue of whether acts of intentional
discrimination ought not to be the subject of insurance, on the basis that such insurance
would be contrary to public p olicy, in Liberty Mutual Insurance Cov. Hollinger Inc36. In
the Hollinger decision, a journalist sued Hollinger Inc. for wrongful dismissal, alleging,
among other things, that he was subject to intentional discrimination on the basis of his
age and race. The insured sought coverage under the terms of its general liability
policy. The insurer denied coverage on the basis that the policy was not intended to
cover intentional acts. The judge hearing the initial application held that the insurer
owed a defence. The insurer appealed.

On appeal, the Ontario Court of Appeal focused on two arguments made by the

i nsurer : t hat according to the ofortuity pri
fortuitous acts of the insured and excludes intentional harm, and, secondly, that it

would be contrary to public policy to permit insurance coverage for intentional
discrimination.

Ultimately, the Ontario Court of Appeal determined that the insured was not owed a
defence in the wunderlying raatiitoyn ponncheabdasi
concluded that the parti cubcaurrenpedaseddiabilityyalisy, by
that only covers accident or fortuitous lossesand di d not cover clai m
discrimination.

The court discussed the public policy concern behind insurance for intentional
discrimination, noting that it would be undesirable to encourage people to injure others
intentionally by indemnifying them from the civil consequences of their wrongful
conduct. On the other side of the question, the court noted that denying coverage may
result in judgment -proof defendants and that permitting coverage would likely
encourage insurers to work with employers to promote good employment practices.
While the court pointed to some concerns as to whether public policy ought to permit

56 Liberty Mutual Insurance Cov. Hollinger Inc., [2004] I.L.R. }4271, 138 O.A.C. 146, 236 D.L.R. {4 635, 48
M.V.R. (4") 20, 10 C.C.L.I. (&) 200 (Ontario Court of Appeal).
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insurance coverage for intentional discrimination, that question was ultimately left to be
determined another day.

The Hollinger decision is readily distinguishable in that the policy at issue was not an

employment practices |l iability policy. Mor eover,
a triggering event for coverage. The EPL policies discussed in this paper require either
an OEPL Claimé or a oClaim for Wrongful Acto

being arguably broader than alHollirgerdecisionrthence 6.
insurer was seeking to deny coverage and thus made the argument that such coverage

was excluded by reasons of public policy. It would be virtually impossible for an EP L

insurer to make the same argument, after having collected premiums in anticipation of

having to possibly provide exactly that coverage.

12. CONCLUSION

EPL claims are on the rise in both the United States andCanada - a response to
increased human rights protections in the employment context. The impact on business
and on the insurance industry, in finding ways to manage this new exposure has been
significant, resulting in changes to workplace practices and modifications to existing
insurance products.

Traditional products such as D & O and CGL policies have proven unsuitable,
prompting the development of an entirely new product, the EPL endorsement or policy,
initially in the United States and now in Can
EPL insurance, so the market is competitive. EPL wordings are still being crafted, with
an eye to the risk assumed, marketability, and likely treatment by the Courts in light of
legal precedent created by EPL litigation in a D & O and CGL context. A special
challenge for EPL product development has been adapting American wordings to suit
unique Canadian legal concepts and traditions. While Canadian insurers are only just
embarking on EPL risk planning, using past experience and the American example,
Canadian insurers should nonetheless be well equipped for managing the new EPL
exposure.
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Schedule A: WHISTLEBLOWING:

An Overview to Legislative Protections

JURISDICTION NAME of ACT DESCRIPTION
PART VII Employer Reprisals, s. 105
Ontario Environmental Bill
of Rights, S.O.4 Any person (ie: public or private
1993, c.28, employee) can make a complaint to the
Ontario Labour Relations Board alleging an
employer has taken a reprisal against an
employee on a prohibited ground.
e The onus rests with the employer to prove
that the reprisal was not taken on a
prohibited ground.
Ontario Environmental e Extensive protections for employees who
Protection Act, have been discharged, disciplined or
R.S.O. 1990, c harassed for complying with Ontario's
E.19 enviro nmental legislation.

e Employees may complain to the Ontario
Labour Relations Board.

Marshall v. Varnicolor Chemical Ltd(1991), 8
C.E.L.R. 29 (N.SS.C.T.D),

e The complainant was fired after he
disclosed to the Ministry of the
Environment, a local environmental gr oup,
the opposition environment critic, and the
media, his concerns about the manner in
which his employer was disposing of its
chemical waste.

e The employee brought a complaint under
the Environmental Protection Actwhistle
blowing provisions, asking for
compensatory damages, reinstatement and
punitive damages.

e By the time the complaint reached the
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Ontario Labour Relations Board, the
employer had ceased operations as a result
of an order from environmental officials.

e The Board awarded the employee
compensatory damages.

e Because the employer had ceased
operations, the Board concluded that it
could not order reinstatement, but
indicated that it was prepared to reconsider
the matter should the respondent's
operation re-open.

Yukon

Environment Act,
S.Y.1991,c.5

20 (2):

e No employer shall dismiss or threaten to
dismiss, discipline, impose any penalty on,
or commence or prosecute any legal action
against, intimidate, or coerce an employee
because the employee, for the purpose of
protecting the natural environment, or the
public trust in relation to the natural
environment, from material impairment.

e Protects all employees from reporting
adverse environmental effects to
authorities.

e Protection is granted to employees
onot withstanding an
contractual provision which imposes a
duty of confidenti al

Yukon

Human Rights Act
R.S.Y. 2002, c. 11€

14(1):

No person shall

(a) harass any individual or group by reference
to a prohibited ground of discrimination;

(b) retaliate or threaten to retaliate against an
individual who objects to the harassment.

30:

It is an offence for a person to retaliate or
threaten to retaliate against any other person
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on the ground that the other person has done
or proposes to do anything this Act permits or
obliges them to do.

Ontario

Public Service Act
R.S.O. 1990, c
P.47

Passed in 1993 but not brought into force.
Public employees can report confidential
information to an Officer of the legislature.
S.28.11

The purposes of this Part are to protemployees
of the Ontario Government from retaliation f
disclosing allegations of serious governm
wrongdoing and to provide a means for mak
those allegations public.

Ontario

Personal Health
Information

Protection Act,
2004,S.0. 2004, c

3, Sched A

70. Non-retaliation

No one shall dismiss, suspend, demote,
discipline, harass or otherwise disadvantage a
person by reason that,

(a) the person, acting in good faith and on the
basis of reasonable belief, has disclosed to the
Commissioner that any other person has
contravened or is about to contravene a
provision of this Act or its regulations;

(b) the person, acting in good faith and on the
basis of reasonable belief, has done or stateg
an intention of doing anything that is required
to be done in order to avoid having any person
contravene a provision of this Act or its
regulations;

(c) the person, acting in good faith and on the
basis of reasonable belief, has refused to do or
stated an intention of refusing to do anything
that is in contravention of a provision of this
Act or its regulations; or

(d) any person believes that the person will do
anything described in clause (a), (b) or (c).

Ontario

Public Inquiries
Act, R.S.O. 1990
c.P.41

No discipline of employees

9.1 (1) No adverse employment adion shall be
taken against any employee of any person
because the employee, acting in good faith, has
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made representations as a party or has
disclosed information either in evidence or
otherwise to a commission under this Act or to
the staff of a commission. 2000, c. 14, s. 1.

Ontario

Commitment to the
Future of Medicare
Act, 2004, S.O.
2004, c. 5, s. 16

s. 16(9):

No person or entity shall discipline or penalize
any person for reporting, providing or
disclosing information under this section
unless he or she acts maliciously and the
information is not true.

S. 7(2):

A prescribed person who, in the course of his
or her professional of official duties, has
reason to believe that anything prohibited by
subsection (1) has occurred shall promptly
report the matter to the General Manager.

s. 17(5):

No person or entity shall discipline or penalize
any person for making a report under
subsection (2) or for providing information in
connection with the report unless the person
who reported or provided the i nformation
acted maliciously and the information is not
true.

Ontario

Occupational
Health and Safety
Act, R.S.O. 1990,
c.0.1

e Prohibits employers from taking reprisals
against a worker because the worker has
complied with the Act, sought its
enforcement, or given evidence in a
proceeding brought under the Act.

Ontario

Homes for the Age
and Rest Home
Act
R.S.O.
H.13

1990, c

21.4(1) Protection from reprisals

No person shall do anything, or refrain from
doing anything, in retaliation for another
person making a disclosure to an inspector, so
long as the disclosure was made in good faith.
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Ontario Nursing Homes| 24.3(1) Protection from reprisals
Act, R.S.0. 1990
c. N.7 No person shall do anything, or refrain from

doing anything, in retaliation for a nother
person making a disclosure to an inspector, so
long as the disclosure was made in good faith.

Ontario Quality of Care| 6. Non-retaliation
Information
Protection Act,| No one shall dismiss, suspend, demote,
2004 discipline, harass or otherwise disadvantage a
S.0. 2004, c. 3 person by reason that the person has disclosed
Sched. B information to a quality of care committee

under section 4.

Saskatchewan Labour Standardg Discrimination by employer prohibited
Act, R.S.S. 1978, ¢ 74 (1) No employer shall discharge or threaten
L-1 to discharge, take any reprisal against or in

any manner discriminate against an employee
because the employee:

(a) has reported or proposed to report to a
lawful authority any activity that is or is likely
to result in an offence pursuant to an Act or an
Act of the Parliament of Canada,; or

(b) has testified or may be called on to
testify in an investigation or proceeding
pursuant to an Act or an Act of the Parliament
of Canada.

Saskatchewan The Saskatchewg 45. Discrimination for Taking Part in
Human Rights | Proceedings under this Act Prohibited

Code S.S. 1979, ¢
S24.1,s. 45 No person shall:

(a) refuse to employ or to continue to employ
any person;

(b) threaten to dismiss or to penalize in any
other way any person with respect to that
person's employment or any term, condition
or privilege thereof;

(c) discriminate against any person with
respect to that person's employment or any
term, condition or privilege thereof; or

(d) intimidate, retaliate against, coerce or
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