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EMPLOYMENT PRACTICES  LIABILITY AND  EMPLOYMENT 
PRACTICES LIABILITY INSURANCE COVERAGE I N CANADA  

 
by Eric A. Dolden with assistance from 

Cynthia Hartling-McLean, Chelsea E. McKay and 
Kathleen E. Lafontaine 

 
 
1.   GENESIS OF EPL COVERAGE 
 

Since 1998, there has been a ònew kid on the blockó in the insurance world that is a 
child of the times.  It is called Employment Practices Liability (EPL) insurance, and its 
growing presence in both the Canadian and U.S. insurance markets reflects the fact that 
Canadian and American workers are becoming more aware of their human and civil 
rights, and are more prepared than ever to seek redress for rights violations.   
 
Since the mid-1980õs, American employers and insurers have faced increasing numbers 
of employment related claims for such wrongs as age, race & sex discrimination, 
wrongful termination, sexual harassment, and breach of employment  contract.  Until 
that time the standard commercial general liability policy did not address these types of 
claims.  These employment related claims had long fallen outside the scope of coverage, 
whether because of the generally held belief that workersõ compensation insurance 
would encompass such claims, or because for public policy reasons these types of 
claims were not appropriate subjects for insurance coverage.  In response to this 
emerging trend of employment related claims, insurers initially began p roviding 
defences for certain claims under the general liability and employment liability policies, 
however, these historical policies did not fully and adequately respond to newly 
emerging claims.  In some instances, insurers litigated coverage to establish 
circumstances where coverage did not apply.  Eventually, insurers added employment 
related exclusions to the D&O, policy followed by the emergence of EPL policies.1   
 
Gone are the days when EPL policies cover only sexual harassment, discrimination and 
wrongful termination.  These policies now cover such claims as retaliation, defamation, 
and invasion of privacy, and will likely continue to expand the coverage possibilities of 
this saleable and comprehensive product.2 A growing number of claims, and incr eased 

                                                 
1 Paul E.B. Glad and Richard V. Rupp, òEmployment-Related Liability Claims and Insuranceó, 716 
PLI/ Comm 121. 
2 Jeffrey P. Klenk, òEmerging Coverage issues in Employment Practices Liability Insurance: The Industry 
Perspective on Recent Developmentsó, 21 W. New Eng. L. Rev. 323. 
 



 

© Dolden Wallace Folick LLP  7 
 

liability, have had a cascade effect, first in the business and employment worlds, and 
now in the insurance world.  While employers have been scrambling to modify their 
workplace practices and are asking what they can do to protect themselves against 
claims, insurers have been confronted with claims for coverage under policies that were 
never intended to respond to such risks.  The result has been a growing awareness of 
the need for insurance coverage, coupled with the knowledge that existing products  do 
not fit or adequately address the risks. And so, EPL policies were born. 
 
 
1.A. WHAT IS EMPLOYMENT P RACTICES LIABILITY ( HEREAFTER òEPLó)? 
 
EPL refers to liability stemming from discrimination in the workplace, sexual 
harassment and other employment-related practices and conduct that may give rise to 
legal liability.  Most claims in Canada fall under the jurisdiction of administrative 
tribunals, with some exceptions.  Typical claims in Canada would include:  
 

 complaints before a federal or provincial huma n rights tribunal 
involving work place discrimination based on sex, race, colour, 
ancestry, place of origin, political beliefs or some other prohibited 
ground  
 

 complaints before the Courts or federal or provincial tribunals 
involving either sexual harassment or sexual abuse in the 
workplace  
 

 lawsuits in the Courts relating to defamation or negligent 
supervision of the workplace, resulting in sexual harassment  
 

 complaints before a provincial Workers Compensation Board or the 
federal Labour Relations Board wi th respect to occupational health 
and safety matters 
 

 complaints before a federal or provincial Labour Relations Board 
relating to hazardous chemicals or substances 
 

 complaints before a federal or provincial Labour Relations Board 
relating to wages or other employment standards  
 

The key feature of EPL claims is that they are brought against employers or fellow 
employees, usually by other employees, employee applicants or customers, and relate 



 

© Dolden Wallace Folick LLP  8 
 

to employment conduct, policies or conditions.  Specific complain ts include allegations 
that as a result of the conduct, policies or conditions, the claimant:  
 

 failed to get a job 
 

 lost his or her job (whether by express or constructive means) 
 

 failed to be advanced or promoted  
 

 received a lower level of compensation than they were otherwise 
entitled to  

 

 caused them to be subject to a hostile, humiliating, distressing or 
harmful environment or actor   

 
The relief sought in EPL claims ranges from monetary or compensatory damages, to 
reinstatement, declaratory relief, apologies, changes to workplace policies, practices, 
and structures, to punitive and exemplary damages.  
 
EPL claims typically name not just the perpetrator of the harmful conduct, but also 
name the employer organization or the supervisors, directors or offic ers of the 
company.  Allegations include vicarious liability, negligent supervision or negligent 
policy -making ð in other words, failing to have appropriate policies in place to prevent 
the harmful conduct.  
 
In the United States most claims are heard in the Courts, although in some instances the 
claimant may first have to seek permission to sue from the Equal Employment 
Opportunity Commission.  The fact that most EPL claims in the United States are heard 
in a Court proceeding means that in the United States there is an opportunity for pre -
trial discovery and deposition which is not available (in most instances) in Canada.  In 
Canada, the provincial administrative tribunals employ staff investigators and staff to 
assist complainants through the complaint proc ess.  Lawyers are often not even 
involved.  The exceptions in Canada are EPL claims alleging defamation or false 
imprisonment, which claims may proceed directly to Court.  
 
1.B. WHY NOW? - THE U.S. EXPERIENCE 
 
The growth in EPL claims and the corresponding push for EPL coverage that originated 
in the United States is now spreading to Canada.  Until approximately 15 years ago, 
EPL coverage was virtually unheard of in either country.  Now, EPL endorsements and 
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policies are well-known and are becoming simply on e product amongst a òstandard 
suiteó of insurance products being marketed to employers in the U.S.  Faced with a 
similar need, Canadian insurers are now starting to offer similar coverages. 
 
The growth in EPL claims can be attributed to a number of factors which together have 
created a receptive environment for the claims.  These include:  
 

 a strong civil rights movement  
 

 the resulting passage of protective human rights legislation  
 

 an increasing awareness generally of human rights  
 

 a growing intolerance and distaste for violations and 
discrimination  

 

 an increasing willingness on the part of victims to disclose sexual 
misconduct  

 

 public support for the imposition of restitution and penalties on 
violators  
 

In the United States, we have only to think about t he publicity surrounding the 
testimony of Professor Anita Hill at the Clarence Thomas hearings, and more recently, 
allegations involving former President Bill Clinton, to realize the broad impact and 
òfuel of supportó that such infamous claims do generate on the wider public at large.  
One commentator has estimated that after the Clarence Thomas hearings, claims in 
respect of sexual harassment jumped 70 per cent.3  The publicity generates awareness; 
spawns those who have been victim to similar injustices to give pause; and then 
empowers them to take the necessary steps to demand justice in their own 
circumstances.   
 
More and more as well, such real public support is turning into legal clout for people 
seeking redress for human rights injustices or other employment law òwrongsó.  
Whereas, for example, certain conduct used to be kept òin the closetó, due to 
embarrassment or due to prevailing òblame the victimó public attitudes (e.g. sexual 
misconduct claims or claims alleging discrimination on the basis of sexual orientation), 
now, due to changing public attitudes, victims of misconduct are able to feel more 

                                                 
3
 This figure was reported by Houston Chronicle writer Ron Nissimov in July 1992.  Quoted in Judith I. 
Pearson, òHarassment:  Risk Management Toolsó, Risk Management (January 1997): 25 at 26. 
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confident going public with their complaints.  The support is reflected not just in the 
media coverage; the publicõs abhorrence of discriminatory behaviour has been given 
significant teeth in the form of legislative additions to human rights, employment and 
criminal law.  The legislation not only lists prohibited conduct so as to codify the 
violations; it provides a concrete and accessible framework for redr ess.  Armed with 
public backing and legal authority, claimants are now both more willing and more able 
to pursue their rights of action.    
 
1.C. THE CANADIAN EXPERIE NCE 
 
Perhaps because Canadaõs human rights movement is less cohesive than that in the 
Unit ed States, or perhaps because Canadians are less litigious, EPL claims have been 
slower in coming to the forefront in Canada.  However, surely but steadily, the 
frequency of such claims is growing, following the American lead.   
 
Recently in Canada, there has been a burgeoning of public and legal intolerance and 
distaste for discriminatory and otherwise illegal or improper conduct by employers.  It 
is easy to think of recent examples which received wide media attention.  In the last two 
years in B.C., allegations of sexual misconduct at Simon Fraser University and more 
recently at the University of British Columbia, generated waves of public concern - not 
only over the allegations of harassment, but over the manner in which the allegations were 
investigated and managed after the fact.  In 1997, across Canada, we learned of sexual abuse 
suffered by Sheldon Kennedy in the context of hockey and sports coaching and his 
subsequent struggle for legal redress and public campaign for change.  Now in the 
spotlight is the Canadian federal governmentõs struggle with the pay equity legislation 
and its appeal of a ruling ordering approximately $4 billion dollars in back pay to 
200,000 women employees.  The fact that all of the foregoing events have become 
òmedia mogulsó is a testament to the fact that human rights and employment are 
significant issues and liabilities to be reckoned with in 1998. 
 
1.D. THE CHALLENGE OF EPL  CLAIMS  
 
As an emerging liability for employers, EPL claims also of course present both a 
challenge and an opportunity for the insurance industry.  The initial cause for concern 
was how to control and deflect EPL coverage claims being made under standard 
coverages which were never intended to cover such risks, and thereby protect reserves 
that were allocated for more traditional risks.  It is now clear that with traditional 
coverages òsealed upó with more appropriate wordings, there is a pressing business 
need to address the gap in coverage, but to do so in an intelligent way, with an eye to 
past experience gained from managing more traditional insurance products.  
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1.E. EPL SUBJECT MATTER: HIGH STAKES  
 
Key to the challenge of managing EPL risks is understanding that EPL claims, as 
compared to other litigation, involve more than the usual dose of òemotional baggageó, 
both from the perspective of the employee claimant and the employer organization 
insured.  From the employee claimantõs perspective, the claim is almost always 
supercharged with the sense that the employee was victim to a very personal wrong or 
inju stice.  Such claimants are likely to have suffered, at best, hurt feelings and anger, 
and at worse, serious emotional distress and psychological or physical harm and 
suffering.  From the employer organizationõs perspective, its good name, reputation and 
credibility have been challenged, and as a result, employee and management morale 
and attention, productivity and customer goodwill are threatened.  The end result of 
such high stakes?  If not properly managed, it is likely that the dispute could be 
prolonged, bitter, and costly for everyone involved.  
 
Where personal and business stakes are so high, quick, decisive action can reap large 
dividends, as can alternative dispute resolution  (ADR) techniques.  It may be that a 
prompt, sincere apology and handshake could resolve amicably a matter which 
otherwise might escalate into bitter litigation and costly adverse publicity.    Getting the 
parties to sit down so that the wronged partyõs story can be told, and so that the 
employer can offer either an explanation or  an apology, could defuse the situation and 
be a critical step in avoiding each party becoming too entrenched into a position.  There 
are of course no guarantees, but the very human element involved in these claims 
makes them particularly suited to ADR tec hniques. 
 
2. SOURCES FOR LIABILIT Y EXPOSURES 

 

Significant human rights and employment rights legislation has been passed over the 
past several decades, both in Canada and in the United States.  As the legislation has 
grown in scope and complexity, it appea rs that the exposures and claims flowing from 
such legislation are growing in frequency and severity.  One of the keys to 
understanding EPL claims is understanding the legislative framework underlying the 
claims as well as the decisions rendered by tribunals and Courts interpreting the 
legislation.  
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2.A. UNITED STATES LAW  
 
In the United States, EPL claims can based on either federal or state law.   
 

2.A.1. Federal Laws 
 
The main sources of legislation barring discriminatory practices by employers are 
discussed below: 
 
a. Title VII of the Civil Rights Act of 1964 
 
Title VII of the Civil Rights Act of 1964 is the foundational human rights statute in the 
United States.  It prohibits discrimination in hiring, termination, compensation and 
other terms and conditi ons of employment, and in respect of asserting rights under the 
Act, on the basis of race, colour, national origin, sex or religious preference, pregnancy, 
childbirth and related medical conditions. 4  Title VII applies to employers of 15 
employees or more. Title VII prohibits both direct, or intentional discrimination, and 
unintentional discrimination that has an adverse impact on a particular group, that is 
not justified by business necessity.  Remedies include reinstatement, back pay, lost 
benefits and attorney fees. 
 
b. Civil Rights Act of 1991 
 
The Civil Rights Act of 1991 amended the Civil Rights Act of 1964 by opening the door to 
the specific remedies of compensatory and punitive damages in cases of sexual 
harassment and intentional discrimination.  In  addition, the procedural amendments 
have enabled claimants to demand jury trials.  
 
c. Age Discrimination in Employment Act of 1967 
 
The Age Discrimination in Employment Act of 1967 applies to employers having 20 
employees or more and specifically prohibit s termination of employment or other 
discrimination based on age.  The Act covers persons aged 40 and older and attempts to 
address the problem of older workers being replaced by younger workers.  Remedies 

                                                 
4 òRelated medical conditionsó to òpregnancyó and òchildbirthó include abortion.  In Turic v. Holland 
Hospitality, Inc. 842 F. Supp. 970 (W.D. Mich. 1994)  (United States District Court) the court ruled that the 
plaintiff was discriminated against on that basis when she was wrongfully discharged after having an 
abortion.  The Court also ruled that she could bring a claim for religious discrimi nation.  For a similar 
decision in Canada, see Bird v. Aphetow House Ltd. (Dec. 14, 1987, Saskatchewan Board of Inquiry) 
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available under certain circumstances include reinstatement, back pay, lost benefits, 
front pay and attorney fees. 
 
d. Equal Pay Act of 1963 
 
The Equal Pay Act of 1963 legislates equal pay for work of equal skill, effort and 
responsibility, and under similar working conditions, and prohibits wage 
discrimi nation based on gender. 
 
e. Rehabilitation Act of 1973 
 
The Rehabilitation Act of 1973 prohibits discrimination against those having physical or 
mental handicaps by federal contractors and those in receipt of federal financial 
assistance. 
 
f. Americans with Disabilities Act (ADA ) 
 
The ADA was enacted in 1990 and became effective in 1992.  It applies to employers 
having 15 or more employees and prohibits discrimination against persons with 
disabilities in the terms and conditions of employment (such as hirin g, promotion, 
compensation and termination of employment).  It also imposes significant duties of 
òreasonable accommodationó, in some instances requiring buildings and facilities to be 
modified in order to be made accessible - exposing businesses to a significant potential 
liability.  The test for òreasonable accommodationó is òundue hardshipó.  Of note is the 
fact that the ADA is receiving a liberal construction, with the term òdisabledó being 
interpreted to include the obese and alcoholics.5 
 
g. òWhistleblower òprotection status 
 
Various statutes protect employees from retaliation when they òblow the whistleó on 
their employersõ discriminatory practices.     
 

2.A.2. State Laws 
 
In addition to federal laws, many states and local governments have statutes 
prohibiting discrimination in employment and housing.  The list of prohibited 
behaviours is in some cases more extensive than at the federal level.  For example, in 

                                                 
5 Clark-Peterson Co. v. Independent Ins. Assocs., 492 N.W. 2d 675 (Iowa, 1992) (alcoholism as a disability) ; 
Cook v. Rhode Island, 1993 U.S. App. LEXIS 30060 (1st Cir. Nov. 22, 1993) (obesity as a disability); and 
Cassista v. Community Foods, Inc., 856 P. 2d 1143 (Cal. 1993). 
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California, the list includes medical conditions such as cancer, marital status and 
physical handicap.  Remedies also include awards for emotional distress and punitive 
damages. At the local level, particular issues can receive particular attention.  For 
example, in Los Angeles and San Francisco, AIDS-based discrimination has been 
banned, as well as discrimination based on sexual preference. 
 
2.B. CANADIAN LAW  
 
In Canada, EPL claims find their authority in several human rights and employment 
right statutes that are legislated at both the federal and the provincial levels.  The 
overlap in jurisdicti on exists because while the Canadian Constitution Act makes 
òproperty and civil rightsó a subject of provincial jurisdiction, at the same time, òfederal 
works and undertakingsó (including companies incorporated under the federal Canada 
Business Corporations Act) fall under federal jurisdiction.  
 

2.B.1 Federal Laws 
 
In contrast to the United States, Canadian legislative protections at the federal level are 
bundled into relatively few statutes covering numerous issues.  However, Canadian 
legislators are increasingly turning their minds, and pens, to legislative provisions 
developed in the United States with the result that this area is growing at a rapid rate.  
Some of the more central statutes are as follows: 
 
a. The Canadian Human Rights Act 
 
Prohibited grou nds for discrimination are set out in the Canadian Human Rights Act as 
follows:  
 

3. (1) For the purposes of this Act, race, national or ethnic origin, colour, religion, age, sex, 
marital status, family status, disability and conviction for which a pardon has been granted are 
prohibited grounds for discrimination. 
 
3. (2) Where the ground of discrimination is pregnancy or child-birth, the discrimination shall 
be deemed to be on the ground of sex. 
 

Included in the Actõs òprohibited discriminatory practicesó are discrimination in hiring, 
firing, and discrimination in the course of employment: i.e., applications, advertising for 
prospective employees, policies which result in discrimination, recruiting, hiring, 
promoting, training or any other matter.   
 
Wage discrimination and the provision of accessible public facilities are also 
contemplated: 
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11. (1) It is a discriminatory practice for an employer to establish or maintain differences in 
wages between male and female employees employed in the same establishment who are 
performing work of equal value. 
... 
14. (1) It is a discriminatory practice, 
 (a) in the provision of goods, services, facilities or accommodation customarily 

available to the public, 
 (b) in the provision of commercial premises or residential accommodation, or  
 (c) in matters related to employment, 
to harass an individual on a prohibited ground of discrimination. 
 

The Act applies to all federal undertakings.  Complaints under the Act with respect to 
alleged violations are heard under the adminis trative jurisdiction of the Canadian 
Human Rights Tribunal, which has broad, remedial powers to order payment of 
damages, reinstatement or accommodation at the workplace. 
 
b. The Canada Labour Code 
 
The Canada Labour Code essentially governs workplace conditions and employment 
standards, and outlines prohibited conduct other than traditional civil rights 
violations/discriminatory practices.  A voluminous piece of legislation, the Code has 
sections regulating (and providing minimum standards) in relation to the following 
topics: 
 

 labour law - i.e., regulating the formation of unions and collective 
bargaining  

 

 standards, conduct and procedures for upholding workplace health 
and safety (in relation to buildings, equipment, practices, 
hazardous substances, etc.) 

 

 employment standards - regulating hours, overtime, minimum 
wages, severance standards, vacation and pregnancy leave, and 
freedom from sexual harassment 

 
Complaints and investigations under the Code are brought to/by the Federal Labour 
Relations Board. 
 
c. The Employment Equity Act 
 
The broad mission statement of the Employment Equity Act at the federal level speaks 
loudly to its ambitious remedial goals and the broad political clout that underlies it:  
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2. The purpose of this Act is to achieve equality in the work place so that no person shall be 
denied employment opportunities or benefits for reasons unrelated to ability and, in the fulfillment 
of that goal, to correct conditions of disadvantage in employment experienced by women, 
aboriginal peoples, persons with disabilities and persons who are, because of their race or colour, in 
a visible minority in Canada by giving effect to the principle that employment equity means more 
than treating persons in the same way but also requires special measures and the accommodation 
of differences. 

 
The Act imposes, on federal jurisdiction private and public sector employers of 100 
employees or more, affirmative obligations to identify employment practices that result 
in employment barriers to disadvantaged persons, and to prepare a plan of positive 
policies and practices to eliminate such practices and to reasonably accommodate 
difference.  A failure to act in compliance with this administrative burden can lead to 
fines, proceedings before the Employment Equity Tribunal,  and even orders for 
payment of wage differentials.   
 

2.B.2. Provincial Laws  
 
At the provincial level, by 1980 each of the provinces had enacted a Human Rights 
Code, or legislation to govern human rights in their provincial jurisdiction.  Prohibited 
grounds of discrimination and prohibited discriminatory practices resemble those 
identified at the federal level, but variations do exist among the provinces, meaning that 
legislation should be checked closely to verify whether a liability truly exists in any 
given instance.  B.C.õs Human Rights Code, for example, is quite broad.  It enumerates as 
prohibited grounds race, colour, ancestry, place of origin, political belief, religion, 
marital status, family status, physical or mental disability, sex, sexual orien tation, age 
and conviction of a criminal or  summary conviction offence.  
 
Human rights tribunals in each province have exclusive jurisdiction over human rights 
complaints and enforcement procedures. 
 
Each province also typically has employment standards legislation, workers 
compensation legislation and legislation providing for worker occupational health and 
safety, all of which òmirroró to a large degree the federal statutes described supra.  
Ontario introduced employment equity legislation in 1993, but sub sequently repealed it 
after a change of government in 1995. 
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3. FEDERAL AND PROVINCI AL òWHISTLEBLOWERó LEGISLATION  

 

Until recently, Canada did not have òwhistlebloweró legislation to specifically protect 
employees against retaliation.  Historical whistlebl ower legislation comprised various 
Canadian and provincial human rights laws, which prohibited retaliatory conduct by 
employers. However, this prohibition was not enacted in separate legislation.  
 
All this has changed in the past few years and now more than 30 statutes address the 
prohibition of an employerõs retaliatory conduct towards employees who 
òwhistleblow.ó For a broad sampling of these statutes, you should review Schedule A to 
this paper (WHISTLEBLOWING: An Overview to Legislative Protections).  
 
Among the most notable legislative provisions are the following:  
 
1. Canada Labour Code, R.S.C. 1985, c. L-2 

 
147. No employer shall dismiss, suspend, lay off or demote an employee, impose a financial or 
other penalty on an employee, or refuse to pay an employee remuneration in respect of any period 
that the employee would, but for the exercise of the employeeõs rights under this Part, have 
worked, or take any disciplinary action against or threaten to take any such action against an 
employee because the employee étestified, provided info during an investigation, etc. 
 

2. Canadian Human Rights Act, R.S.C. 1985, c. H-6. 
 

s. 14.1  It is a discriminatory practice for a person against whom a complaint has been filed under 
Part III, or any person acting on their behalf, to retaliate or threaten retaliation against the 
individual who filed the complaint or the alleged victim. 
é  
s. 59  No person shall threaten, intimidate or discriminate against an individual because that 
individual has made a complaint or given evidence or assisted in any way in respect of the 
initiation or prosecution of a complaint or other proceeding under this Part, or because that 
individual proposes to do so. 
 

3. Criminal Code of Canada, R.S.C. 1985, c. C-46 
 

s. 425.1(1)  No employer or person acting on behalf of an employer or in a position of authority in 
respect of an employee of the employer shall take a disciplinary measure against, demote, terminate 
or otherwise adversely affect the employment of such an employee, or threaten to do so, 
 
(a) with the intent to compel the employee to abstain from providing information to a person 
whose duties include the enforcement of federal or provincial law, respecting an offence that the 
employee believes has been or is being committed contrary to this or any other federal or provincial 
Act or regulation by the employer or an officer or employee of the employer or, if the employer is a 
corporation, by one or more of its directors; or 
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(b) with the intent to retaliate against the employee because the employee has provided 
information referred to in paragraph (a) to a person whose duties include the enforcement of 
federal or provincial law. 
 
s. 425.1(2)  Any one who contravenes subsection (1) is guilty of 

 
(a) an indictable offence and liable to imprisonment for a term not exceeding five years; or 
(b) an offence punishable on summary conviction. 
 

A canvass of the various whistle-blowing provisions, as set out in Schedule A, 
demonstrates that they are primarily related to environmental protection and 
occupational health and safety standards.   
 
At present, the only province with general òwhistlebloweró protection (in its 
Employment Standards Act) is New Brunswick.  The difference between the New 
Brunswick scheme and that of the other provinces is that the New Brunswick regime 
prohibit s employers from punishing employees for making complaints or providing 
information against the employer with respect to any matter covered by the Employment 
Standards Act, or, the violation of any other Provincial or Federal Act.  Conversely, each 
of the other provinces only protect complaints made with respect to that provinceõs 
employment standards legislation.  Thus, the New Brunswi ck scheme is far broader in 
its scope and application.  
 
The Employment Standards Act, S.N.B. 1982, c. E-7.2 provides: 
 

s. 28  Notwithstanding anything in this Act an employer shall not dismiss, suspend, lay off, 
penalize, discipline or discriminate against an employee if the reason therefor is related in any way 
to 
 
(a) the application by an employee for any leave to which the employee is entitled under this Act; 
(b) the making of a complaint or the giving of information or evidence by the employee against 

the employer with respect to any matter covered by this Act; or 
(c) the giving of information or evidence by the employee against the employer with respect to the 

alleged violation of any Provincial or federal Act or regulation by the employer while carrying 
on the employer's business; 

 
or if the dismissal, suspension, layoff, penalty, discipline or discrimination constitutes in any way 
an attempt by the employer to evade any responsibility imposed upon him under this Act or any 
other Provincial or federal Act or regulation or to prevent or inhibit an employee from taking 
advantage of any right or benefit granted to him under this Act. 
 
1988, c.59, s.9. 
 

Given the trend throughout Canada with respect to greater protection for employees 
generally and whistleblowers specifically, we can expect to see similar provisions 
developing in employment standards legislation throughout the country.  
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4. SEXUAL HARASSMENT  
 
4.A. DISCRIMINATION ON TH E BASIS OF SEX: 
 
Sexual harassment is a violation of the various human rights Acts and Codes, as it is 
discrimination on the basis of sex.  The Canadian Human Rights Act, R.S.C. 1985, c. H-6, 
for example, inclu des sex as a prohibited ground of discrimination.  
 

3. (1) For all purposes of this Act, the prohibited grounds of discrimination are race, national or 
ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status, disability 
and conviction for which a pardon has been granted. 
 

The Supreme Court of Canada has stated that the sexual harassment of one female 
employee in a given matter is no less discriminatory on the basis of sex than if all female 
employees are sexually harassed (Janzen v. Platy Enterprises Ltd.6).  See also Barnes v. 
Costle7, which is often cited as a leading authority in Canada.  
 
4.B. WHAT CONSTITUTES òSEXUAL HARASSMENTó? 
 
In Janzen, supra, the Supreme Court of Canada unanimously provided a non -exhaustive 
defin ition of sexual harassment: 
 

òé sexual harassment may take a variety of forms. Sexual harassment is not limited to demands 
for sexual favours made under threats of adverse job consequences should the employee refuse to 
comply with the demands. Victims of harassment need not demonstrate that they were not hired, 
were denied a promotion or were dismissed from their employment as a result of their refusal to 
participate in sexual activity. This form of harassment, in which the victim suffers concrete 
economic loss for failing to submit to sexual demands, is simply one manifestation of sexual 
harassment, albeit a particularly blatant and ugly one. Sexual harassment also encompasses 
situations in which sexual demands are foisted upon unwilling employees or in which employees 
must endure sexual groping, propositions, and inappropriate comments, but where no tangible 
economic rewards are attached to involvement in the behaviour. [para 52]  
 
...sexual harassment in the workplace may be broadly defined as unwelcome conduct of a sexual 
nature that detrimentally affects the work environment or leads to adverse job-related 
consequences for the victims of the harassment....  When sexual harassment occurs in the 
workplace, it is an abuse of both economic and sexual power. Sexual harassment is a demeaning 
practice, one that constitutes a profound affront to the dignity of the employees forced to endure it. 
By requiring an employee to contend with unwelcome sexual actions or explicit sexual demands, 
sexual harassment in the workplace attacks the dignity and self-respect of the victim both as an 
employee and as a human being. [para 56]ó 
 

                                                 
6
 Janzen v. Platy Enterprises Ltd. (1989), 10 C.H.R.R. (Supreme Court of Canada). 

7 Barnes v. Costle, (1977), 561 F. 2d 983 (United States Court of Appeals). 
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Furthermore, the British Columbia Human Rights Tribunals has also stated that:  
 

òSexual harassment can range from sexual innuendoes, propositions for dates or sexual favours to 
leering, grabbing or sexual assault. Sexual harassment can be both physical and psychological. 
Psychological harassment can include requests for dates and sexual favours.ó8  
 

A complainant is "not required to establish tha t she expressly objected to the conduct...it 
is sufficient that [a respondent] knew or ought to have known, that the conduct was 
unwelcome."9 
 
The Human Rights Tribunals have determined that a singular, unreciprocated romantic 
or sexual advance is not necessarily sexual harassment: the threshold is unique in every 
situation having regard to the respective positions of each party to the advance, their 
ages, employment positions, previous advances and the circumstances. 
 
4.C. THE EMPLOYERõS VICARIOUS LIABILIT Y: 
 
The law is clear that an employer is liable for the sexual harassment committed by its 
employee when those actions fall within the course of the employment relationship. As 
with other employee wrongs for which vicarious liability is imposed, the employ eeõs 
conduct is deemed to be the employerõs conduct, regardless of whether or not this 
conduct is authorized or intended by the employer.  
 
Supreme Court of Canada Justice La Forest, in Robichaud v. Brennan10 approved of and 
cited the following excerpt expla ining the "enterprise causation" theory from the U.S. 
Supreme Court in Meritor Savings Bank, FSB v. Vinson11: 
 

òIt is the authority vested in the supervisor by the employer that enables him to commit the 
wrong: it is precisely because the supervisor is understood to be clothed with the employer's 
authority that he is able to impose unwelcome sexual conduct on subordinates.ó 
 

This rationale for the imposition of vicarious liability on the rogueõs employer is 
common in instances of sexual harassment.12  
 

                                                 

8 See Fougere v. Rallis, 2003 CarswellBC 3487, 2003 BCHRT 23, (sub nom. Fougere v. Rallis (No. 1)) 46 
C.H.R.R. D/392 (British Columbia Human Rights Tribunal).  

9 Willis v. Blencoe, 2001 BCHRT 12 (British Columbia Human Rights Tribunal).  
10 Robichaud v. Brennan, [1987] 2 S.C.R. 84 (Supreme Court of Canada). 
11 Meritor Savings Bank, FSB v. Vinson, 106 S.Ct. 2399 (1986) (US Supreme Court). 
12 See Janzen, supra; B. (P.A.) v. Curry (1997), 146 D.L.R. (4th) 72 (British Columbia Court of Appeal).  
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4.D. REMEDIES:  
 
Awards under the Human Rights scheme are premised on two heads: remedial orders 
regarding the insuredõs behaviour and compensatory awards for the claimant. 
 

4.D.1. Orders Against the Insured:  
 
Remedial or corrective orders are authorized under th e legislation.  Essentially these 
constitute a declaration that the insured breached the Human Rights legislation and an 
order that the contravention cease.   
 
Other orders include a requirement that the insured apologize to the claimant; that the 
insured undergo a training course on sexual harassment; that the insured implement a 
system to prevent discrimination from reoccurring or post literature regarding sexual 
harassment in the workplace.  
 

4.D.2. Compensatory Orders for the Claimant:  
 
Compensatory awards are, like common law damages, intended to return the claimant 
to the position as though no wrong had been committed.  Generally speaking, these 
financial awards are not òlucrativeó and the bulk of the award is generally for loss of 
employment income and òhurt feelings.ó The following factors are generally considered 
in determining the appropriate award for compensation for the injury to dignity, 
feelings and self-respect: 
 

(i) the nature of the harassment: was it simply verbal or was it 
physical as well? 
 

(ii)  the degree of aggressiveness and physical contact in the 
harassment; 
 

(iii)  the ongoing nature: the time period of the harassment; 
 

(iv)  the frequency of the harassment; 
 

(v) the age of the victim; 
 

(vi)  the vulnerability of the victim; and  
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(vii)  the psychological impact of the harassment upon the victim. 13  
 

Historically, awards for hurt feelings or òinjury to dignity, feelings and self-respectó were a 
few thousand dollars.  These are increasing at a rapid rate and while currently the òhigh 
endó egregious cases award $10,000 for the Human Rights version of òpain and 
sufferingó, we can expect Human Rights Tribunal decisions to escalate in the near 
future, such that $10,000 and up awards for hurt feelings becomes normative.  
Furthermore, some tribunals have awarded damages for hurt fe elings under more than 
one provision of the respective legislation such that, in effect, the claimant receives 
double the award.  
 
Claimants may also be awarded damages for lost wages and benefits, if their 
employment salary is affected, interest on this amount, personal costs to attend the 
hearing, and the like.  Customarily, legal costs are not recoverable in the Human Rights 
field.  No doubt this is indicative of the tribunalsõ desire to keep lawyers out and 
encourage a system of self-representation on the part of the parties to the claim. 
 

4.D.3. Procedure: Before the Courts or Before the Tribunals?  
 
If a plaintiff complains of acts that are covered by Human Rights legislation, they are 
foreclosed from commencing a tort action, irrespective of whether th e tort action would 
be in lieu of the human rights application.  
 
The Courts have consistently held that where a mechanism exists for resolution of a 
claim for discrimination and the other mechanism provides a real remedy, then the 
Court must dismiss the claim insofar as the allegations can be dealt with by the other 
mechanism.  
 
Procedurally, insofar as the allegations can be dealt with by an administrative body, the 
pleadings before the court are struck out or the entire claim is dismissed.  See Nicholas v. 
Mullin  (1998), 199 N.B.R. (2d) 219 (Q.B.); Chapman v. 3M Canada Inc. (1997), 30 C.C.E.L. 
(2d) 102 (Ont. C.A.); Bouchard v. Canada (Minister of National Defence) (1999), 187 D.L.R. 
(4th) 314 (Fed. C.A.); Mohammed v. Canada (Treasury Board) (1999), 181 D.L.R. (4th) 590.  
 
In Bhadauria v. Seneca College of Applied Arts & Technology,14 the issue was whether the 
Court ought to recognize a new intentional economic tort: discrimination on the ground 

                                                 
13 See Torres v. Royalty Kitchenware Ltd., 3 C.H.R.R. D/858; Ontario Board Of Inquiry; April 8,  
1982. 
14 See Bhadauria v. Seneca College of Applied Arts & Technology (1981), 124 D.L.R. (3d) 193 (S.C.C.). 
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of race or national origin in respect of employment. After revie wing the Ontario Human 
Rights Code, former Chief Justice Laskin concluded: 
 

òThe view taken by the Ontario Court of Appeal is a bold one and may be commended as an 
attempt to advance the common law. In my opinion, however, this is foreclosed by the legislative 
initiative which overtook the existing common law in Ontario and established a different regime 
which does not exclude the Courts but rather makes them part of the enforcement machinery 
under the Code. 
 
For the foregoing reasons, I would hold that not only does the Code foreclose any civil action based 
directly upon a breach thereof but it also excludes any common law action based on an invocation 
of the public policy expressed in the Code. The Code itself has laid out the procedures for 
vindication of that public policy, procedures which the plaintiff-respondent did not see fit to use.ó 
[emphasis added] 

 
This decision has broad-reaching influence and has been subsequently followed in a 
number of cases dealing with sexual harassment.  However, some lower Courts have 
distinguished the Bhadauria decision where the claimant in question is not afforded both 
a right and a mechanism for enforcing that right under the applicable Human Rights 
scheme.  
 
5. FREQUENCY AND SEVERI TY OF CLAIMS  IN THE UNITED STATES  AND  

CANADA  

 

While it is difficult to know exactly with what frequency EPL claims are arising in 
Canada and in the United States, or what the scope of monetary awards is, all 
indications seem to be that EPL claims are on the rise, on both scales. 
 
Commentary i n the U.S. publication, Bestõs Review, estimated for the United States: 
 

òIn 1995, there were 87,529 charges of sexual, racial, age and other forms of discrimination filed 
against all types of corporations, non-profit organizations and government agencies with the U.S. 
Equal Employment Opportunity Commission (EEOC).  Thatõs a 41% increase over 1990õs 
charges.  USA Today puts the number at more than 150,000 a year based on complaints filed with 
the EEOC and state agencies.ó15 
 

In Canada, on the other hand, both the frequency of EPL claims and the severity of the 
awards are much less, even taking into account the difference in the size of the 
population.  Recently, the authorsõ firm compiled a summary study of EPL claims16 
decisions in Canada, both at the administrative and Court levels.  The summary study 

                                                 
15 Charles Luchs, òSmall Companies, Large Exposuresó, Bestõs Review (January 1997): 82 
16 Please note that this summary review did not account for pure òwrongful dismissaló claims alleging a 
failure to pay salary in lieu of reasonable notice but without any ot her claim for an EPL òwrongó.   
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revealed that between 1997 and 2002, only 210 cases were reported in standard law 
reporter series, 166 being òadministrative lawó decisions and 44 being Court decisions.  
A full 81% of the decisions resulted in  damage awards of $25,000 or less.  
Approximately 37% of the decisions resulted in damage awards of $5,000 or less.   Only 
7% of the decisions resulted in damage awards of over $50,000. 
 
The actual data is reflected in this chart: 
 

Table 1: STATISTICAL DATA ON EMPLOYMENT PRACTICE 
VIOLATIONS IN CANADA  

 
Source:  166 cases from the Canadian Human Rights Reporter  (1997 - 2002) 
 
AWARD AMOUNT  TOTAL CASES % OF TOTAL 

$0.00 - $5,000.00 76 46% 

$5,001.00 - $10,000 49 30% 

$10,001.00 - $25,000.00 30 18% 

$25,001.00 - $50,000.00 9 5% 

Over $50,000.00 2 1% 

 
Source:  44 cases from Canadian Cases on Employment Law  (1997 ð 2002) 
 
AWARD AMOUNT  TOTAL CASES % OF TOTAL 

$0.00 - $5,000.00 1 2% 

$5,001.00 - $10,000 0 0% 

$10,001.00 - $25,000.00 14 32% 

$25,001.00 - $50,000.00 17 39% 

Over $50,000.00 12 27% 

 
Combination of two case groups (210 cases) 
 

AWARD AMOUNT  TOTAL CASES % OF TOTAL 

$0.00 - $5,000.00 77 37% 

$5,001.00 - $10,000 49 23% 

$10,001.00 - $25,000.00 44 21% 

$25,001.00 - $50,000.00 26 12% 

Over $50,000.00 14 7% 
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The following two òcases in pointó highlight the difference between the situation in the 
United States and the situation in Canada: 
 

a) In 1997, a B.C. human rights tribunal awarded $8,000.00 as punitive 
damages to a managerial candidate who had been sexually 
harassed for over three years. 

  
b) A òtypicaló U.S. award of $537,000 was made to an employee in 

respect of òrepeated propositions from her supervisor and the 
display of inappropriate photographs in the workplaceó17 

 
By comparison to the United States, EPL awards in Canada would seem to be in their 
infancy!  However, in the authorõs opinion, it seems likely that while the frequency of 
Canadian EPL claims is likely to increase, the severity of awards is unlikely to ever 
catch up to American levels. 
 
The reason for this is that the vast majority of Canadian claims are heard by 
administrative tribunals rather than Courts, whereas in the United States many claims 
find their way into Court and even to jury trials, which opens the door to very high 
punitive awards where the juryõs sensibility is offended.  In contrast, Canadian 
administrative tribunals  are more preoccupied with correcting workplace conditions 
than awarding substantial damages in any particular case.  In Canada, awards for 
humiliation and distress ar e nominal (less than $20,000), as are the awards for punitive 
and exemplary damages. 
 
When claims do find their way into Canadian Courts, very few cases are heard by juries 
and when juries are used, the trial judge is permitted to give the jury directions as to 
what would constitute a òtypical awardó for similar claims.  This practice generally 
results in the judgments remaining more or less consistent with prior (relatively low) 
awards. 
 
Finally, the overall impression is that the legal culture in Canada is less litigious than it 
is in the United States.  Canadians seem to generally prefer negotiating such claims or 
walk ing away, rather than becoming embroiled in an expensive suit.  Alternative 
dispute resolution methods are also embraced in Canada, which will likely mean that 
disputes of this nature will at least have a good opportunity to be resolved out of court, 
rather than creating precedents.  The tradition of wrongful dismissal law in Canada 
likely also has had a significant impact on the legal tradit ion with respect to 
employment liability.  In keeping with the Canadian legal tradition of there being an 

                                                 
17 Supra., note 4. 
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implied contract for reasonable notice, òwrongful dismissaló suits in Canada tend to 
focus not on why the employee was dismissed but what compensation or severance pay the 
employee is entitled to in lieu of their entitlement to reasonable notice.  The focus in 
such suits has not been on awarding punitive damages for outrageous behaviour, but 
rather, reasonable compensatory damages. 
 
6. THE DEVELOPMENT AND FUTURE OF EPL POLICIES 

 

As an initial response to the need for EPL coverage, in the late 1980õs and the early 
1990õs, some U.S. insurers developed òadd-onó coverage for EPL risks in the form of an 
endorsement to the Director and Officer Liability (D & O ) coverage.  Such add-on 
endorsements to D & O coverage have been introduced to the Canadian insurance 
market within the past three years.  
 
However, the Canadian insurance industry is increasingly recognizing that there is a 
need for òstand-aloneó EPL policies.  First of all, many private companies in Canada do 
not carry D & O insurance, and since such small to mid-size companies are perhaps 
most at risk, due to their lack of professional human resources personnel keeping up 
with changing employment trends,  such companies have the potential to become a 
significant market for EPL products.  Secondly, it has been the U.S. experience that in 
some cases, companies with D & O coverage prefer to keep their limits for EPL and D & 
O risks separate.  Thirdly, there are certain inconsistencies between EPL and D & O 
cover, such as who is an òinsuredó, that may make a stand-alone policy preferable to 
some businesses.  Stand-alone EPL products are already available in the United States. 
 
Just exactly how EPL risks and coverage will be handled in the future is difficult to 
predict.  On the one hand, EPL policies may become entrenched as one product in a 
package of products offered to employers.  On the other hand, underwriters may decide 
it makes more business sense to expand coverage under existing Comprehensive 
General Liability (CGL) or D & O coverages, with a corresponding increase in 
premiums which may or may not be sustainable.  Like the EPL claims themselves, only 
time will tell what the future holds for EPL products.  
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7. EPL UNDERWRITING CON SIDERATIONS  

 

In considering the new EPL risks in relation to a potential applicant for EPL insurance 
coverage, underwriters are conducting risk assessments of applicants which ask not just 
for the claims history of the insurance applicant, but details of the management 
philosophy and employment practices that are in place as a matter of routine.  In this 
way, underwriters are able to evaluate whether the applicantõs practices are up to date, 
or whether from an EPL standpoint, the or ganization is a òdisaster waiting to happenó. 
Typically, from an underwriting standpoint, the factors to be considered can include the 
following:  
 - Class of Business 
 - Geographical Location 
 - Management 
 - Corporate History  
  *  Mergers and Acquisitions  
  *  Business Closings 
  *  Layoffs 
 - Employee Mix/Size  
  *  Full time/Part time  
  *  Salary Ranges 
  *  Terminations/Turnover Rate  
 - Human Resources 
  *  Dedicated Function 
  *  Policies, Procedures, Training 
 - Claim History  
  *  Loss Prevention 
   -  For the Board 
   -  Employment Applications  
   -  The Interview Process 
   -  Employee Handbooks 
   -  Employee Review Guidelines 
   -  Harassment Policy 

-  Discharging an Employee 
 
In addition, EPL application forms typically include the following kinds of questions: 
 

a) Whether the employees are unionized or non-unionized;  
 

b) How many employees, and whether full -time or part -time; 
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c) Jurisdiction of employees (i.e. location of offices); 
 

d) Whether buildings are owned or leased, age of buildings, and level 
of accessibility to disabled persons; 
 

e) How many employees above a certain level of compensation; 
 

f) Whether employment counsel, in -house or out-of-house, is used; 
 

g) Whether there is a human resources department or manager; 
 

h) Whether there is an employee handbook and if it is distributed to 
all employees (provide copy of same); 
 

i) Whether there is a human resources manual that is followed 
(provide copy of same); 
 

j) Whether the employee and human resources handbooks were 
developed in consultation with counsel and address certain key 
topics such as: 
 
i) Discrimination;  

 
ii)  Sexual harassment; 

 
iii)  Confidentiality of complaints;  

 
iv)  Grounds for termination;  

 
v) Procedures for redress; 

 
vi)  Services for employees; 

 
vii)  Procedures for employee review and appraisal; 

 
k) Questions with respect to the existence of training of management, 

and frequency of same; 
 

l) Whether there is a written company -wide policy statement in place 
with respect to discrimination, including sexual harassment, in the 
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workplace and whether it is communicated to employees (provide 
copy of same); 
 

m) Whether any employee has been appointed to be a watch-dog on 
the companyõs compliance with human rights legislation; 
 

n) Whether there is a procedure in place for grievances; 
 

o) Whether there is an òopen dooró policy in place with respect to 
employee input into the workplace;  
 

p) Questions about the employee application procedure, including the 
existence and nature of testing, physical examination, screening, 
qualification and skill demands of potential employees;  
 

q) Whether private recruitment firms are u sed to recruit employees 
and what steps have been taken to ensure they comply with 
existing human rights legislation;  
 

r) Whether/what arrangements are in place to accommodate disabled 
employees, both with respect to applications and emergency 
evacuation from buildings;  
 

s) Whether medical records of employees are kept separate from other 
personnel records and are kept locked, secure and confidential; 
 

t) Whether a formal employment application form is used (provide 
copy of same); 
 

u) Whether written and formalized pro cedures are in place with 
respect to progressive discipline and record-keeping on discipline 
of employees; 
 

v) Procedures for termination of employees and involvement of 
human resources personnel; 
 

w)  Numbers of recent terminations, resignations and retirees; 
 

x) Whether restructuring, acquisitions, or lay -offs are planned; 
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y) Whether in such planning, consultants have reviewed such plans 
for compliance with trust plans or any other benefit plans;  
 

z) Details with respect to benefit plan management; 
 

aa) Details as to nature, quantum, judgment or settlement status of 
recent lawsuits, claims, administrative proceedings, complaints, 
including human rights complaints, demand letters received, etc.;  
 

bb) Existence, status and nature of prior and existing insurance policies; 
 

cc) Whether the company has been the subject of allegations or 
investigation into conduct that is alleged to be criminal, anti -trust, 
or in violation of any copyright, patent, securities, or federal, state 
or provincial statute;  
 

dd)  Names and affiliations of directors;  
 

ee) Financial statements; 
 

ff)  Prior knowledge warranty with respect to facts giving rise to a 
claim. 

 
The foregoing EPL underwriting questions reflect that is not just what an organization 
does, but also what it doesnõt do that can affect EPL risks.  The theme implicit in the 
questionnaires is clear: EPL risks are reduced through strict and voluntary compliance 
with human rights laws, advertising such a compliance policy widely within the 
organization and opening oneõs doors to change, and documenting properly both the 
good practices and any problems that might arise.     
 
Insurers have been quick to reassure insurance applicants that insurers will not be 
demanding change in the workplace, but rather, have as their goal to ensure those 
employers who already have good controls in place but nonetheless face an almost 
inevitable risk of exposure to claims.  The flip side to this is that presumably, those 
employers who do not have good controls in place are either not eligible for coverage, 
or, are paying an extra premium for the higher risk.  
 
Faced with the alternative of òno coverageó or òhigh-premium coverageó, employers 
are voluntarily becoming more pro -active. More than ever, employers are seeking help 
and advice from insurers and counsel, asking what steps they can take to reduce the 
risk of an EPL claim being brought against them.  Everyone benefits from the 
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dissemination of information: òdoing the right thingó is both good for employees and 
good for business.  Thus, with a combination of preventative actions and EPL coverage, 
EPL exposures are starting to be managed at an acceptable level for everyone. 
 
8. REDUCING EPL EXPOSUR E 
 
There is plenty of expert advice and literature available to guide insured organizations 
wanting to take steps to reduce their EPL exposure.  The sources of the information are 
many and diverse: human rights organizations, government departments, human 
resources specialists, insurance defence counsel, employment law counsel, and so on.  
All have had intimate involvement with the issues, from  different perspectives. 
 
There are certain key steps that organizations can take to address EPL exposure.  The 
following is an overview:  
 
a) Conduct a review of current policies, practices and liabilities  
 
This is an important first step for any organizat ion.  It involves considering the 
circumstances of the business, and evaluating what is and is not being done to make 
EPL concerns a priority for the business.  This step also involves identifying, evaluating 
and prioritizing particular vulnerabilities - which could range from a particular hiring 
practice, to a particular supervisorõs behaviour.  Identify the risks and what needs to be 
done. 
 
b)  Plan a strategy for education, awareness and accessibility to the priority of non-
discrimination and òopen-dooró management and conflict resolution  
 
The second step involves planning a strategy for integrating the desired changes into 
the workplace.  How will the training be accomplished?  Who will draft the new policy 
statement and procedural manuals?  Will they be reviewed by counsel?  How often will 
performance evaluations take place?  How will third party consultants hired to do 
recruiting be informed that compliance is a priority for the company?  
 
Specifically, organizations should be encouraged to do the follow ing:18 

 

 Put policies into place:   develop policy statements defining and 
barring discrimination and sexual harassment; make sure that such 
statements are widely disseminated to employees and are 
accessible in terms of procedure, language used and examples of 

                                                 
18

 Adapted from Gerald L. Maatman, Jr., ñEPL litigation:  Emerging Areas of Increased Exposureò 
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prohibited activities; enforce the policy statements consistently and 
fairly  
 

 Develop and implement a complaints protocol:   develop an 
effective protocol for quickly responding to complaints and quickly 
investigating and remedying problems that are disco vered in a 
good faith manner  
 

 Advertise a òzero toleranceó policy within the organization:  
develop a statement of òzero toleranceó toward discrimination, 
sexual harassment and retaliation,  and advertise that it is a priority 
through regular dissemination  to management and all employees 
 

 Train staff regularly:   implement and document a regular training 
program for management and supervisory personnel designed to 
ensure that such personnel have the skills and training to follow 
through on policies of employ ment equity, and zero tolerance of 
sexual harassment and discriminatory practices 
 

 Put into practice an òopen dooró policy:  invite employees to raise 
concerns both informally and formally; and follow up on such 
concerns 
 

 Ensure that premises and practices  comply  with the duty of 
reasonable accommodation to persons with disabilities, if 
applicable 
 

 Ensure that supervisors responsible for hiring are aware of 
human rights guidelines and are properly trained  to comply with 
same 
 

 Consider how to cope with any p otential òglass ceilingó issues:  
develop a means to monitor any potential problems in this area - it 
has been suggested that a mentoring program could be an effective 
means for breaking any patterns which might otherwise exist  
 

 Implement a business ethics  policy:  a company-wide statement on 
ethics, that bears consequences of regular enforcement and 
discipline can be a tool for a company to prove both to its 
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employees and to the outside world, that ethical behaviour is a 
priority for the company  
 

 Develop e ffective exit interview practices:   conduct exit interviews 
(including form questionnaire) with departing employees, so that 
employees have the chance to share input/air their grievances and 
put them into writing - this strategy not only commits the 
employ ee to the facts as written, but assists the company in 
identifying and addressing problems within the company that 
could lead to litigation, should the exiting worker decide to seek 
legal advice 
 

 Develop an International Code of Conduct:   to avoid negative 
publicity, organizations may want to consider voluntarily adopting 
North American minimum standards of conduct at all of their 
plants world -wide  
 

c)  Implement the strategy  
 
Change inevitably confronts resistance.  Be prepared to deal with it! 
 
d)  Plan a strategy for responding to the crisis that will arise 
 
It is important for organizations to anticipate that even with the changes in policy, there 
is inevitably EPL exposure and a need to be prepared to respond quickly to claims, in 
order to defuse the crisis.  Such strategic planning can include having òat the readyó the 
evidence of the companyõs active commitment to non-discriminatory practices, a 
designated spokesperson, and a decision made that in some circumstances, an apology 
and information -sharing may be the best way to defuse the situation. 
 
In the U.S., insurers are working with employers to reduce the employersõ EPL 
exposure.  Assistance includes providing insured organizations with sample policies 
and protocols, literature interpreting corporate  duties and responsibilities under the 
various legislation, and even access to free legal advice/information from counsel, via 
1-800 telephone numbers.  Such ideas are not novel to the Canadian insurance scene, 
but it is interesting to see that in the EPL context, insurers are acting more than ever in 
creative ways to assist clients to reduce their risk of losses. 
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9. THE BASICS OF COVERA GE: AN INTRODUCTION TO EPL COVER 

 

Unlike CGL policies, to date a òstandardó EPL policy has not been developed, which 
means that the market remains quite competitive, as carriers work out the different 
risks associated with different wordings.  Nonetheless, there are certain commonalties 
to EPL insurance policies that can be highlighted.  These, together with some emerging 
areas for debate, are discussed in this section.   
 
9.A. WHAT TRIGGERS AN EPL  CLAIM: THE NATURE OF  EPL POLICIES 
 
EPL policies are being written on a òclaims made and reportedó basis, as opposed to an 
òoccurrenceó basis, therefore resembling D & O policies more than CGL policies.  In 
accordance with this òclaims made and reportedó approach, coverage is triggered by: 
 

a) an òEPL Violationó being alleged against an Insured; resulting in 
 
b) an EPL Claim being made and reported, during the coverage 

period, regardless of when the events giving rise to the claim took 
place. 

 
Under a òclaims made and reportedó policy, as opposed to an òoccurrence policyó, the 
insurer can be satisfied that after a certain date, the insurer will not be liable under the 
policy and can therefore adjust its reserves for future liability accordingly.  As the risk 
assumed with a òclaims made and reportedó policy is less than that of an òoccurrence 
policyó, where the insurer faces potentially indefinite liability, premiums are generally 
lower in th e former policy.   
 
The significance of the òclaims made and reportedó policy is exemplified in the 1999 
United States District Court decision, Specialty Food Systems, Inc. v. Reliance Insurance 
Company of Illinois19.  In that case, the insured sought a declaration that its EPL policy 
covered an age discrimination claim asserted by a former employee.  The insured had 
purchased two consecutive EPL policies, each with a one year policy period.  The two 
policies limited coverage to òacts for which claims are first made against the insured while the 
policy is in force and which are reported to the company no later than sixty (60) days after the 
termination of the policy period.ó 
 

                                                 
19 Specialty Food Systems, Inc. v. Reliance Insurance Company of Illinois, 45 F. Supp. 2d 541 (United States 
District Court, E.D. Louisian a). 
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During the period of the first EPL policy, the insured terminated an employee and 
received notice of a discrimination complaint from the Equal Employment Opportunity 
Commission (EEOC).  It was not until the effective period of the second EPL policy that 
the employee filed suit.  The insured provided notice of this suit to the insurer with in 60 
days after the expiration of the second policy.  The Federal District Court applied the 
plain language of the policy and found that the notice from the EEOC was a claim first 
made under the first EPL policy, even though it was not accompanied by a fi led suit, 
and therefor timely notice was not provided by the insured.   
 
The 2001 United States decision, Pantropic Power Products, Inc. v. Firemanõs Fund 
Insurance Company20, also dealt with consecutive ôclaims madeõ EPL policies.  The 
insured found itself  without coverage for a sexual harassment suit.  
 
During the effective period of the first EPL policy the employee filed a sexual 
harassment charge against the insured with the Florida Commission on Human Rights.  
The insured did not provide notice of this  to the insurer.  During the effective period of 
the second EPL policy, the employee filed a civil suit against the insured for retaliation 
and negligent retention.  The insured reported this suit to the insurer more than 60 days 
after the expiry of the fi rst policy.  
 
The District Court found that the two consecutive policies did not  merge to create one 
continuous policy.  Furthermore, the district court found that the employeeõs claim for 
retaliation and negligent retention were sufficiently related to the  employeeõs earlier 
sexual harassment claims such that all of the claims were deemed to be a single claim 
made against the insured for the purposes of determining whether the claim was 
reported in a timely manner to the insurer. 21 
 

                                                 
20 Pantropic Power Products, Inc. v. Firemanõs Fund Insurance Company, 141 F. Supp. 2d 1366 (United States 
District Court, S.D. Florida).  
21 Similarly, in Janjer Enterprises, Incorporated v. Executive Risk Indemnity, Incorporated, 97 Fed. Appx. 410, 
2004 WL 1011004(4th Cir. (Md.)) (United States Court of Appeals, Fourth Circuit). [unpublished], coverage 
was denied under a ôclaims made and reportedõ EPL policy due to the late reporting of the insured.  The 
insured reported the sexual harassment suit to its insurer promptly once the employee commenced a civil 
suit.  However, 7 months earlier, the insured received notice of a discrimination charge from the EEOC.  
The court found that that the EEOC charge was a related claim and the insured failure to provide the 
required notice to the insurer was fatal.  
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9.B òEPL VIOLATIONó 
 
A typical EPL policy will define òEmployment Practices Violationó to mean: 
 
 ...an actual or alleged: 

(1)  Wrongful Dismissal, discharge or Termination (either actual or constructive) of 
employment;  

(2)   Sexual Harassment or Workplace Harassment of any kind including the alleged 
creation of a harassing workplace environment;  

(3) discrimination;  
(4) Retaliation (including lockouts);  
(5) employment -related libel, slander, humiliation, defamation or invasion of 

privacy;  
(6) wrongful failure to employ or promote;  
(7) wrongful deprivation of career opportunity, wrongful demotion or negligent 

employee evaluation, including the giving of negative or defamatory statements 
in connection with an employee reference; 

(8) wrongful discipline;  
(9) failure to grant tenure;  
(10) failure to provide or enforce adequate or consistent employee corporate policies 

and procedures relating to an Employment Practices Claim; 
(11) employment -related wrongful infliction of emotional distress and mental 

anguish; 
(12) misrepresentation to an employee or applicant for employment with the 

Company, which is connected to, related to, or associated with, an employment 
relationship alleging matters enumerated above;  

(13)  violation of an individualõs civil rights relating to any of the above,  
 
but only if the Employment Practices Violation relates to an Insured Individual, whether 
direct, indirect, intentional or unintentional.  
With respect to any customer, client or any other individual or group of individuals, 
other than an Insured Individuals, E mployment Practices Violation shall mean only any 
actual or alleged Sexual Harassment, discrimination or violation of an individualõs civil 
rights relating to such Sexual Harassment or discrimination.  

 
òSexual Harassmentó is typically defined to mean: 
 

...unlawful sexual advances and/or requests for sexual favours and/or verbal or physical 
conduct of a sexual nature against a past, present or prospective employee of the 
Company that (a) are made a condition of employment and/or (b) are used as a basis for 
employment decisions and/or (c) create a work environment that interferes with 
performance. 
 

The policy will also stipulate where the EPL Violation must have taken place.  Some EPL 
policies restrict coverage to acts that took place in the United States or Canada; others 
stipulate that they relate to conduct òoccurring anywhere in the worldó.  
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In the United States it is apparent that the scope of òemployment practice violationsó is 
expanding and will likely continue to expand as litigation continues to push the 
boundaries.  Therein lies the opportunity for marketable and comprehensive EPL 
policies to address this growing trend.  
 
To accommodate changing conditions, discrimination has been defined in most policies 
now to include: òrace, colour, religion, age, sex, national origin, disability, pregnancy, sexual 
orientation or preference, or other status protected pursuant to any applicable federal, state or 
local statute or ordinance.ó22 
 
Wrongful termination has also been broadened in some EPL policies to include òthe 
actual or constructive termination of the employment, or demotion or, failure or refusal to 
promoteó such that it addresses the fact that employees are often not fired outright.23 
 
Lastly, employment practices violations are also expanding to include defamation (both 
in the context of an employee reference, and even in the context of comments made in 
an employee review), invasion of privacy, invasive surveillance, and negligent hiring or 
retention. 
 
9.C SUGGESTED WORDING FO R CANADIAN EPL POLIC IES 
 
The following is the suggested wording for a òclaims made and reportedó EPL Policy 
written for the Canadian market.  This suggested wording is tailored to Canadaõs legal 
and regulatory environment.  Unlike the wording discussed above, this suggested text 
refers to a òWrongful Employment Practiceó, instead of an EPL Violation, and a òClaim 
for a Wrongful Actó, rather than an EPL Claim. 
 

9.C.1 òWrongful Act ó 
 
In Canada, a typical policy will define òWrongful Actó to mean: 
 

éany actual or alleged error, omission, misstatement, misleading statement, neglect, 
breach of duty or Wrongful Employment Practice by:  
 
(1) the Organization, or  
 

(2) the Individual Assureds, individually or collectively, in the discharge of their 
duties solely in their capacity as Individual Assureds o f the Organization, or 
where such Individual Assureds serve as directors or officers of any not -for -

                                                 
22 Supra, note 2. 
23 Supra, note 2. 
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profit organization at the specific request and direction of the Board of Directors 
of the Organization and such Loss is not indemnified by such not -for -profit 
organization or any of its insurers.  

 
 

9.C.2 òWrongful Employment Practicesó 
 
In Canada, a typical policy will define òWrongful Employment Practiceó to mean: 
 

éany actual or alleged: 
 
(1) wrongful or unfair dismissal, discharge or termination, either actua l or 

constructive, including breach of an implied term of an employment contract; or  
(2) discrimination, including but not limited to discrimination based upon age, 

gender, race, colour, national origin, religion, sexual orientation or preference, 
pregnancy or disability; or  

(3) harassment (including but not limited to sexual harassment, whether òquid pro 
quoó, hostile work environment or otherwise), national origin based harassment; 
or 

(4) wrongful deprivation of career opportunity, employment or promotion or 
wrongful  demotion; or  

(5) wrongful, excessive or unfair discipline; or  
(6) negligent evaluation including the issuing of negative or defamatory statements 

in connection with an employee reference, negligent hiring or negligent 
supervision of others in connection with the above, but only if employment 
related and claimed by or on behalf of any employee; or 

(7) failure to provide or enforce adequate or consistent employment polices and 
procedures relating to any Wrongful Employment Practices; or  

(8) employment -related misrepresentation(s) to an Employee or applicant for 
employment; or  

(9) failure to grant tenure; or  

(10) employment -related libel, slander, humiliation, mental anguish, infliction of 
emotional distress, defamation or invasion of privacy; or  

(11) retaliation.  
 

 
9.C.3. òCondition Precedentó to Coverage on a òClaims Made and Reportedó 

Form 
 
To ensure the sanctity of a òclaims made and reportedó form, EPL insurers may want to 
implement a condition precedent language in the policy that stipulates that coverage is 
òsubject toó the insured having received a òclaimó and reported the òclaimó within the 
time specified in the policy.  
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When an insurer does not use the words that it is a òcondition precedentó to coverage 
that notice must be given to the insurer during the policy year, then if the i nsured does 
not report the claim to the insurer within the time specified in the policy, the insured 
can potentially obtain relief from forfeiture pursuant to section 10 of the Insurance Act, 
R.S.B.C. 1996, c. 226 (the òB.C. Insurance Actó) and section 24 of the Law and Equity Act 
R.S.B.C. 1996, c. 253.  Other jurisdictions have comparable legislation and thus are 
confronted with the same problem.  Section 10 of the B.C. Insurance Act states: 
 

10  If there has been imperfect compliance with a statutory condition as to the proof of loss to 
be given by the insured or other matter or thing required to be done or omitted by the insured with 
respect to the loss, and a consequent forfeiture or avoidance of the insurance in whole or in part, or 
if there has been a termination of the policy by a notice that was not received by the insured owing 
to the insured's absence from the address to which the notice was addressed, and the court deems it 
inequitable that the insurance should be forfeited or avoided on that ground or terminated, the 
court may, on terms it deems just, relieve against the forfeiture or avoidance or, if the application 
for relief is made within 90 days of the date of the mailing of the notice of termination, against the 
termination. 
 

Section 24 of the Law and Equity Act states: 
 

24 The court may relieve against all penalties and forfeitures, and in granting the relief may 
impose any terms as to costs, expenses, damages, compensations and all other matters that the 
court thinks fit. 
 

This issue has been dealt with in Stuart v. Hutchins 24.  This case concerned a motion for 
a declaration that the third party insurer, American Home Assurance Company 
(òAmerican Homeó), owed a duty to defend an action commenced against the 
defendant, by reason of a contract of insurance which the defendant had entered into 
with American Home.  The policy at issue was a òclaims made and reportedó policy 
which provided that:  
 

òéThe Insured shall, as a condition precedent to the availability of the rights provided under [the] 
policy, give written notice to the [Insurer] as soon as practicable during the Policy Period, or 
during the extended reporting period (if applicable), of any claim against the Insuredéó. 
òThe insured received notice of the claim during the policy period but did not report the claim to 
American Home until after the policy period had expired. As in the case at bar, the insured took no 
steps to renew its policy with American Home, nor had it applied for the òextended reporting 
coverageó available under the policy.  The insured was successful at trial. McRae, J. for the 
Ontario Court (General Division) held that although the insured had become aware of a potential 
claim during the policy period and had failed to notify American Home of it prior to expiration of 
the policy, relief from forfeiture was available under section 129 of the Insurance Act, R.S.O. 
1990, c I.8.ó   

                                                 
24 Stuart v. Hutchins (1997) 1-3229 C.I.L.R. 558 (Ontario Court General Division), reversed (1998) 164 
D.L.R. (4th) 67, [1999] I.L.R. I-3619 (Ontario Court of Appeal).  
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The decision was overturned on appeal.  After the Court of Appeal considered the 
distinction between òoccurrenceó insurance policies, and òclaims made and reportedó 
policies it concluded that:  
 

 òé the answer to the central issue lies in the proper characterization of [the insuredõs] failure to 
provide [American Home] with written notice of the potential é claim during the policy period.  
To be precise, can it be said that [the insuredõs] failure in this regard constituted imperfect 
compliance with a term of the policy , such that s. 129 of the Act [similar to section 10 of the B.C. 
Insurance Act] could be invoked, or, did it amount to non-compliance with a condition precedent 
to coverage, thereby foreclosing the availability of s. 129?ó [emphasis added] 
 

The Court of Appeal concluded that the Plaintiff was not entitled to relief from 
forfeiture pursuant to sections 129 of the Ontario Insurance Act [equivalent to section 10 
of the B.C. Insurance Act] and section 98 of the Courts of Justice Act, R.S.O. 1990, c. C. 43 
[equivalent to section 24 of B.C.õs Law and Equity Act]. 
 
Thus, if EPL insurers use the words that it is a òcondition precedentó to coverage that 
the insured shall provide notice to them within the time specified in the policy and the 
insured does not provide notice, then this amounts to non -compliance with a condition 
precedent to coverage.  The insured will not be able to seek relief from forfeiture 
pursuant to either section 10 of the B.C. Insurance Act or section 24 of the Law and Equity 
Act and the like legislation in other Canadian provinces.  
 
However, if the policy does not state that notice is a òcondition precedent to coverageó 
and if an insured fails to give notice that a claim has been made against the insured 
within the policy period, then the Courts may regard this as imperfect compliance with 
a term of the policy and grant the insured relief from forfeiture.  This means that, if  
there are no other bars to coverage, EPL insurers will be indemnifying the insured for a 
claim when they did not receive notice of the claim.  
 

9.C.4 òEPL Claimó: A Requirement for Formalities? 
 
Clearly an òEPL Claimó relates to an òEPL Violationó.  However, some debate is still 
apparent in EPL forms as to whether underwriters will require that the claim be in the 
form of an action or suit, an administrative or investigative proceeding, or a formal 
notice of violation, or whether merely a written complaint or demand for compensation 
will suffice as a trigger.  Some carriers have stipulated that there is no òclaimó without a 
formal proceeding; however, most carriers seem to be preferring the more liberal 
definition.  
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One commentator has noted that some EPL wordings require that damages must be 
claimed, before a duty to defend or indemnify is triggered. 25  This has been raised as 
problematic for an insured in the United States, because very often before claimants 
start a Court action in the U.S., they must first  bring a claim for declaratory relief to the 
Equal Employment Opportunity Commission, seeking permission to have a trial before 
a jury.  Obviously, insureds would want coverage for defending such a proceeding.  
 

9.C.5. òInsuredsó Under EPL Cover 
 
Under a typical policy, there are two classes of òinsuredsó, òinsured individualsó and 
the òinsured companyó.  Insured individuals are typically defined as directors, officers 
and employees.  Notably, the definition is broadly inclusive, encompassing de facto 
directors and officers, those in receipt of wages, individuals leased to the company, and 
independent contractors.  Employees on probation may be excluded from the 
definition.  
 
The inclusion of de facto directors stems from the Canadian Company Acts, which impos e 
legal responsibility on any person who performs the duties of a director though not 
formally appointed - e.g. when a person steps into a vacancy, or when a person 
overstates their authority and misleads another into thinking they are a director.  
 
Some EPL forms state that the covered perils may relate to an applicant for employment, 
not just an òInsured Individualó.  Other policies stipulate that òfuture employeesó are 
covered.  Each wording aims to cover a slightly different risk and it is up to consumer s 
to decide what they need. 
 
Generally speaking, both the employer and their employees will have coverage under 
the policy.  However, in cases where the employee is not an insured, a third party may 
still sue the employer and allege the employer is vicario usly liable for the conduct of the 
employee so as to attract coverage. 
 
In the British Columbia Court of Appeal case of Bluebird Cabs ltd. v. Guardian Insurance 
Co. of Canada26, the insured cab company sought indemnity from its insurer for two 
actions involving assault and battery allegedly committed by the insuredõs employee, 
against a customer.  The Chambers judge dismissed the insuredõs action finding in part 
that as the assault and battery, as a tort, has its origins in intention, the third partyõs 

                                                 
25 Michael A. Rossi, òRecent Developments in Employment Practices Liability Insurance Law and 
Products in the United Statesó, [1997] 10 Int. I.L.R. 318 at 320. 
26 Bluebird Cabs ltd. v. Guardian Insurance Co. of Canada, (1998) 66 B.C.L.R. (3d) 86 (British Columbia Court 
of Appeal).  
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claim was excluded from the insuredõs policy in light of the exclusion provision which 
provided that coverage did not apply to claims for bodily injury ôexpected or intended 
from the standpoint of the insured.õ 
 
However, the Court of Appeal concluded the employ er did have coverage for the 
vicarious liability.  In its reasons, the Court of Appeal acknowledged that if the 
ôinsuredõ referred to in this exclusion was the employee, then the alleged assault would 
be considered ôintendedõ from their standpoint.  But, in the case before the court, the 
ôinsuredõ was the employer.  Their liability, if any, is a vicarious liability for the acts of 
its employees.  Since, there was no basis for concluding that the bodily injuries were 
expected or intended from the standpoint of the employer, the exclusion did not apply.  
It is important to keep in mind when dealing with vicarious liability claims against the 
employer that ò[i]t is not the act of the wrongdoer which is attributed to the employer, nor is it 
the fault or blame of the wrongdoer which is attributed.  It is the victimõs remedy against the 
wrongdoer, namely liability for the wrong, which is attributedó.27 
 
 
9.D. BASIC EPL RISKS AND UNIQUE QUIRKS OF CAN ADIAN AND U.S. LAW  
 
The risk insured against under an EPL policy is two-fold:  
 

(1) òLossó arising from an òEmployment Practices Claimó (against an 
Insured Individual or the Company); and  

 
(2) òLossó being defined to include òDefence Costsó and any 

settlement or judgment in respect of an Employment Practices 
Claim, advanced prior to  its final disposition.  
 

9.D.1. Covered òlossó 
 
In addition to substantive damage awards, Canadian EPL products are being offered with 
punitive and exemplary damages included in the definition of a covered òlossó.  This is in sharp 
contrast to the U.S. policies, which typically exclude punitive and exemplary damages, 
unless added by special endorsement and extra premium.  The difference in coverage is 
explained by the differences in the monetary awards being made in Canada and the 
United States, discussed supra.  The nominal punitive awards in Canada have made 
coverage of this risk possible. 
 

                                                 
27 Ibid, para 13. 
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In both jurisdictions, pre-judgment and post-judgment interest tend to be included, as are civil 
fines and penalties. 
 
In the United States, EPL forms make reference to òmultipliedó damages.  As this 
concept has no application to Canada, such wordings have been dropped. 
 
The concept of òLossó needs to be understood from the standpoint of traditional 
principles of Canadian insurance law.  Among the basic tenets of insurance law is that 
losses must be both fortuitous and contingent to be the subject of a coverage peril. As 
the Supreme Court of Canada stated in Lloydõs of London v. Scalera28: 
 

òInsurance is a mechanism for transferring fortuitous contingent risks. Losses that are neither 
fortuitous nor contingent cannot economically be transferred because the premium would have to 
be greater than the value of the subject matter in order to provide for marketing and adjusting 
costs and a profit for the insurer. It follows therefore that where the literal wording of a policy 
might appear to cover certain losses, it does not, in fact, do so if (1) the loss is from the inherent 
nature of the subject matter being insured, or (2) it results from the intentional acts of the 
insured.ó 
 

The legal meaning of òLossó for claims is a crucial definition for the insurance industry 
as òLossó is usually the trigger for indemnity or reimbursement under an EPL policy. 
The Courts have refined what òLossó includes and stated that it requires that the 
damages claimed flow from a òclaimó that truly entails an economic deprivation to the 
insured. 
 

9.D.2. No Coverage for òWrongfully Acquired Benefitsó 
 
In the United States insurers have successfully persuaded the courts that indemnity or 
reimbursement exposures resulting from misrepresentation are restitutionary in nature 
and, thus, not òLossó.  The principle is that if the settlement is merely a method for 
purging a profit which is wrongfully obtain ed by the insured through their own 
conduct with the und erlying plaintiffs, the insured should not be reimbursed or 
òcompensatedó by the insurer for this activity.  Essentially, if the insurer were to pay 
the claim, the effect would be to allow the insured to profit from their wrongful action.  
Therefore, an insured would have an incentive to lie, cheat and steal, as it would accrue 
any potential profit whereas any potential risk would be passed off to the insurer.  
 

òThis argument is based on the principle that a settlement that merely returns an amount 
improperly obtained by the insuredñan òill-gotten gainóñshould not be a covered loss.ó29  
 

                                                 
28 Lloydõs of London v. Scalera  (2000), 185 DLR (4th) 1 (S.C.C.). 
29 See Central Dauphin School District v American Casualty Co., 426 A2d 94 (Pa 1981). 
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In Level 3 Communications, Inc. v Federal Insurance Company,30 the United States Court of 
Appeals concluded that the D&O insurer was not responsible for the settlement 
payment in a securities fraud transaction as the settlement monies òrepresent[ed] the 
disgorgement of profits to which insured corporation was never entitled.ó  
 

9.D.3. Vicarious Liability of Employer  
 
In Cargill, Inc. v National Union Fire31, Cargill had to pay Monsanto for the profit it 
derived from using Monsantoõs proprietary technology without authority. Employees 
of Cargill had stolen Monsantoõs technology and Cargill was held liable for its 
employeesõ unauthorized acts. The Court held: òWe cannot conclude that an insured 
suffers a loss when it reimburses a third party for employee dishonesty carried out for 
the benefit of the employer/insured.ó 
 

9.D.4. Canadian Application of òWrongfully Acquired Benefits" 
 
This doctrine has been applied in Canada. 
 
The case of Moore (Township) v Guarantee Co. of North America32, provides a 
straightforward factual matrix to appreciate the application of this principle.  A 
municipal township collected too much tax from a local corporation and was forced by 
court order to repay the excess. The Township claimed against its liability insurer who 
insured against òall lossó for òdamagesó. The Ontario Court of Appeal referred to the 
òprofit or advantageó exclusion to demonstrate that ònot all payments made by the 
Township, even those responsive to a ôwrongful actõ as defined in the policy, constituted a ôlossõ, 
as defined in the policy.ó The Court concluded that the Township merely repaid the tax 
money that it had no authority to collect and that the liability policy òwas not intended to 
cover this type of payment.ó 
 
The Quebec Superior Court approved of Moore in Universite Concordia c. Compagnie 
DõAssurance London Guarantee.33  The University had made unilateral changes to its 
employee pension plan, which reduced benefits and created a $71 million surplus that 
the University appropriated.  When the employees sued to recover the pension surplus 
the University turned to its liability insurer for coverage against the claim. The Court 
concluded that the claim could not be considered a òLossó for insurance purposes since 

                                                 
30 Level 3 Communications, Inc. v Federal Insurance Company, 272 F3d 908, 910ð912 (7th Cir 2001). 
31 Cargill, Inc. v National Union Fire, 2004 Minn.App. LEXIS 33, unpublished (Court of Appeals of 
Minnesota). 
32 Moore (Township) v Guarantee Co. of North America (1995), 26 O.R. (3d) 733 (C.A.) 
33 Universite Concordia c. Compagnie DõAssurance London Guarantee, [2003] J.Q. No. 4443 (Q.L.)(Sup.Ct.). 
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there were no damages flowing from a fortuitous event. The Court explained that the 
only goal of insurance was to compensate insureds for losses suffered by them, not to 
enrich them, and concluded that to allow insurance for t his claim would permit the 
University to finance its pension plan by means of its insurer.  
 

9.D.5 òDefence Costsó 
 
A typical definition of òDefense Costsó in an EPL policy makes clear that true costs are 
covered whereas indirect or consequential expenses incurred by the insured are not:  
 

...reasonable and necessary fees, costs and expenses consented to by the Insurer (including 
premiums for any appeal bond, attachment bond or similar bond, but without any obligation to 
apply for or furnish any such bond) resulting solely from the investigation, adjustment, defense 
and appeal of a Claim against the Insureds, but excluding salaries of officers or Employees of the 
Company. (emphasis added) 

 
Defence costs incurred to pursue cross-claims and third party claims, e ven those 
asserting only contribution and indemnity, may not satisfy the language ôresulting solely 
from the é defence and appeal of a Claim.õ  In the 2004 Ontario decision, Sapi v. American 
Assurance Company34, a coverage dispute arose between the insurer and insured which 
ultimately resulted in the parties entering into a settlement agreement that the insurer 
would pay 40% of the defence costs of Sapi to defend the claims against him.  That 
settlement agreement stated that the defence costs must result ôsolely from the é defence 
and appeal of any claim against the insured.õ   
 
The Ontario Court concluded that any cross-claims and third party claims, even those 
asserting only contribution and indemnity, were separate and distinct from the defence 
of the actions initiated against the insured.  In fact they were claims initiated by  the 
insured.  The òdefence costsó inherent to the cross-claims and third party claim did not 
fall within the ambit of ôdefence costsõ as defined in the agreement.   Generally, cross-
claims and third party claims are in the interests of the insured and the insurer.  
However, in Sapi, that was not the case and the D&O insurer denied coverage.  
 
In the initial product development, EPL coverage was treated much like a D & O policy 
in that  the insurerõs response was purely reimbursement for both defence costs and 
indemnity.  However, as U.S. insurers have learned through experience, this 
underwriting decision has had expensive consequences:  insurers are now learning that 
because the insured employerõs reputation and credibility are at stake, employerõs are 

                                                 
34 Sapi v. American Assurance Company, [2004] I.L.R. I-4274, 2004 CarswellOnt 368 (Ontario Superior Court 
of Justice) 
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motivated to litigate EPL claims to the òbitter endó, with defence costs out of all 
proportion to indemnity amounts.  
 
In response to the burden of such heavy defence costs, many insurers have taken the 
step of incorporating a òduty to defendó clause in their EPL product, to accord the 
insurer greater control and management over EPL litigation.  There are different 
versions of such clauses.  Whereas some unequivocally accord the insurer the dual right 
and obligation to defend the claim, on the insurerõs terms; other clauses are written so 
as to give the insured the right to promptly tender the defence of the claim to the 
insurer (e.g. within 30 days of receipt of the Claim), which then impos es on the insurer 
the duty to assume the defence of the Claim, òregardless if it is groundless, false or 
fraudulentó.  The end result of both wordings has been that rather than simply òfooting 
the billó, insurers are now actively involved in the defence of EPL claims. 
 
Another step that insurers have taken to control costs has been to introduce in the EPL 
form òpre-approved paneló of defence counsel from which counsel must be selected, 
whether the insurer, or, the insured is directing the litigation.  Such counsel have been 
selected based upon their expertise and their familiarity with, and adherence to, the 
insurerõs guidelines with respect to litigation management and cost-effective litigation.   
It is unclear at the moment whether insurance counsel or employment law counsel will 
be used more often in EPL defence litigation. 
 
Finally, many insurers are inserting clauses giving insurers the power to demand 
alternative dispute resolution of any claim they deem appropriate.  
 
Many EPL insurers are inserting òallocation of costsó clauses into EPL policies, in order 
to provide for the orderly division of costs, in the event that insuredõs claim indemnity 
for both covered and non-covered losses.  Experience with D & O policies has proven 
that such clauses can help in preventing litigation on this issue.  For example, such an 
òAllocation Clauseó might stipulate that while defence costs will be 100% covered, 
losses other than defence costs are to be allocated based upon the relative legal 
exposure and relative benefit to each of the insurer and insured.  A sample wording of 
such an Allocation Clause may read as follows: 
 

Allocation  
 
In the event of any of the Insureds in a Claim incur both Loss that is insured by this 
Policy and also Loss which is not insured by this Policy, then with respect to either 
insured or uninsured claims or parties, the Insureds and the Company agree to use their 
best efforts to determine a fair and proper allocation of the amounts as between the 
Insureds and the Company taking into account th e relative legal and financial exposures 
and the relative benefits, obtained by the Insureds. 
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9.D.7. Libel, Slander and Invasion of Privacy  
 
In adapting a D & O policy to an EPL cover, one of the coverages that emerges as 
essential is coverage for libel, slander and/or invasion of oneõs right to privacy.  These 
are typical allegations in EPL claims.  To exclude these sources of exposure would in 
essence negate EPL coverage.  Most EPL policies list these risks amongst òEPL 
Violationsó. 
 

9.D.8. Emotional Har m and Mental Distress: Dealing with the òBodily Injuryó 
Exclusion  

 
A fundamental feature of almost any EPL claim is an allegation that the claimant has 
suffered emotional harm or mental distress as a result of the EPL Violation.  In many 
cases, this is the only personal injury alleged in EPL claims.  As will be discussed in 
greater detail below, the lack of a more traditional òphysicaló bodily injury in EPL 
claims has been one of the bases upon which CGL coverage has traditionally been 
denied to EPL claimants in the U.S., the Courts there requiring a more physical 
manifestation to constitute a òbodily injuryó claim. 
 
In Canada, however, construction of òbodily injuryó clauses has tended toward a liberal 
construction, favouring the opinion that claims for òbodily injuryó include claims for 
emotional and psychological harm. 35 
 
This difference in the legal interpretation of the CGL òbodily injuryó exclusion clause 
has been significant in the EPL context, since EPL products must necessarily afford 
coverage for emotional and mental distress claims.  Interestingly, however, while 
coverage is being afforded, EPL underwriters have made the decision to limit EPL 
policy coverage to only emotional distress or mental anguish and not other kinds of 
bodily injuries.  
 
This wording leaves a gap in EPL cover for other kinds of bodily injury that could entail 
from an EPL violation. For example, an allegation of sexual assault having sequelae of 
physical injury other than emotional distress would not be covered under the EPL 
produ ct. There may be some chance for coverage for the employer under a CGL policy, 
providing the CGL policy is not the 2005 Insurance Bureau of Canadaõs CGL Form.  
Some CGLs may provide the employer with coverage on grounds of vicarious liability 

                                                 
35 See e.g. Wellington Guarantee v. Evangelical Lutheran Church in Canada (1996), 22 B.C.L.R. (3d) 352 (British 
Columbia Court of Appeal)., discussed infra and W.-V. (T.) v. W. (K.R.J.) (1996), 29 O.R. (3d) 277 (Ontario 
General Division)  
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or failure to  supervise, but coverage for the perpetrator would almost certainly be 
excluded under the CGLõs òintentional actó exclusion. 
 

9.D.8. Related Acts 
 
There appears to still be a lack of uniformity on whether EPL policies will or will not 
have a òrelated actsó clause in their policies.  Without such a clause, insureds could end 
up paying a separate deductible for each of several related acts, which would effectively 
erode coverage for the insured.  One can see how this could be significant in the EPL 
context, however, in the case of a broad pay equity or discriminatory policy action, or 
an action involving one perpetrator of sexual misconduct but several victims.  This is 
yet another business decision to be made by underwriters. 
 
9.E. òCANADIANIZINGó THE U.S. EPL COVER 
 
Since EPL policies were first developed in the United States, in adapting the U.S. 
policies to Canada, some interesting differences have had to be accounted for in the new 
Canadian wordings:  
 

9.E.1. The definition of òdamagesó  
 
In the United States, with a few exceptions, each party in a lawsuit bears his or her own 
expenses in the event of liability.    In contrast, in Canada, the English system prevails, 
meaning that the successful party recovers his or her own legal costs in addition to the 
damages award.  It is standard in Canada for liability policies to include coverage for 
both the substantive damages award and the òrecoverable taxable legal costsó - those 
costs that the successful party is entitled to have paid by the other party.   
 
Because of this, to avoid the gap in coverage that would otherwise result, EPL wordings 
in Canada generally include òtaxable legal costsó in the definition of òdamagesó.  
Notably, however, because the òlimits of coverageó include taxable legal costs, overall 
exposure is not affected. 
 

9.E.2 Coverage for òWrongful Dismissaló 
 
The U.S. EPL policies list òwrongful dismissaló or òwrongful dischargeó as an EPL 
Violation.  This is because, in the U.S., an allegation of òwrongful dismissaló almost 
necessarily entails an allegation that the employer violated a human right or otherwise 
acted illegally or improperly in relation to some right accorded by statute.  Because 
there exists in the United States a strong tradition of employees being employed òat 
willó and terminated òat willó of the employer, suits alleging breach of an implied 
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contract to employ beyond the termination date have been rare, only because they had 
such little chance of success.  There is now emerging in the United States some 
recognition of express and implied contracts for employment beyond the termination 
date, but by far the most common meaning of òwrongful dismissaló entails a statutory 
breach or rights violation being alleged.   
 
In Canada, on the other hand, the legal tradition in employment law m ore favours 
employees than in the United States, and out of that tradition there has developed the 
concept that every contract of employment has an express or implied term of 
òreasonable notice of terminationó or pay in lieu of reasonable notice.  What this means 
is that in Canada, a òwrongful dismissaló action almost always necessarily entails an 
allegation that reasonable notice of termination was not given (claiming pay in lieu 
thereof), and may or may not involve an allegation that at the same time, the employer 
also committed the òwrongó of statutory breach of a human right or some other 
unlawful act.  
 
Some EPL wordings in Canada have left the U.S. wordings on this issue  not adapted to 
the Canadian legal context, and in the authorõs opinion, this leaves Canadian insurers 
vulnerable to a significant Canadian exposure, i.e. insuring employers for no greater 
òwrongó than failing to provide reasonable notice to a terminated employee - in 
essence, providing òfiringó insurance.  It is the authorõs opinion that such a risk is not a 
proper subject-matter for insurance coverage, but rather, is a matter of corporate 
responsibility - otherwise insured employers could simply fire employees òwilly-nillyó, 
and look to their insurer to pick up the òpay in lieu of reasonable noticeó tab due to the 
employee. 
 
For this reason, to take into account this difference in Canadian and American legal 
traditions, it is necessary to insert into the Canadian policy an exclusion that will limit 
the EPL Violation of òWrongful Dismissaló, such exclusion to provide as follows: 
 

It is further understood and agreed that for the purposes of coverage afforded by this 
endorsement, the Insurer shall not be liable to make any payment for Loss in connection 
with any Claim against the Company or an Individual Insured:  
... 
alleging, arising out of, based upon or attributable to the liability under any contract or 
agreement, express or implied, oral or written, including, but not limited to, the dismissal 
of an employee, except to the extent that the Company or the Individual Insured would 
have been liable in the absence of the contract or agreement;  
... 

It should be noted that excluding coverage for claims for òpay in lieu of reasonable 
noticeó is not analogous to excluding coverage for òfront payó and òback payó that is 
associated with a finding of wrongful dismissal [or dismissal associated with illegal 
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conduct] in the United States and which amounts usually are covered under the U.S. 
EPL policies.  Notably, òback payó denotes the amount due from the date of the 
improper discharge to the date of the Judgment and òfront payó denotes the amount 
from the date of trial to the date when it is expected that the Plaintiff will ultimately 
obtain some form of employment.  Claims for such amounts relate to claims for lost pay 
associated with an illegal firing.  This is quite different from pay associated with a firing 
that is merely in breach of an implied term of reasonable notice.  The terminology of 
òfront payó and òback payó does not exist in the Canadian legal context and therefore 
these U.S. wordings are not generally reflected in the Canadian policies. 
 

9.E.3 Coverage for òUnfair Dismissaló 
 
Claims of òunfair dismissaló in Canada generally accompany claims of òwrongful 
dismissaló; however, unfair dismissal relates to the conduct of the employer regarding 
the dismissal itself.  It is said to be òbad faithó on the part of the employer in dealing 
with the employeeõs termination, or, òbad faith dischargeó.  For example, an employee 
who is terminated without just cause or sufficient notice has a claim for wrongful 
dismissal. However, if the employer did not act in ògood faithó in terminating the 
employee, the employee may also have a claim for unfair dismissal.   
 
Although damages for òunfair dismissaló may appear punitive in nature, the Supreme 
Court of Canada in Wallace v. United Grain Growers Ltd.36 affirmed that awards for unfair 
dismissal are not punitive, but instead, relate to compensation for the employeeõs 
emotional injury resulting from the employerõs conduct.    
 
Furthermore, monetary òawardsó for unfair dismissal are neither a òlump sumó 
payment nor a separate head of damages.  Instead, the consideration of the employerõs 
conduct is a factor in determining what is the appropriate notice period to be a warded 
to an aggrieved employee.  As such, it is impossible to summarize mathematically what 
damages for unfair dismissal will òcostó the employer.  This is because, in following 
Wallace, Canadian courts that find there was a òbad faith dischargeó, or, unfair 
dismissal account for this conduct in assessing the appropriate notice period.   
Essentially, unfair dismissal is as set out by the Supreme Court of Canada in Wallace, 
supra,: 
 

òé bad faith conduct in the manner of dismissal is another factor that is properly compensated for 
by an addition to the notice periodé  
 
é I note that the loss of one's job is always a traumatic event. However, when termination is 
accompanied by acts of bad faith in the manner of discharge, the results can be especially 

                                                 
36 Wallace v. United Grain Growers Ltd., (1997) 152 D.L.R. (4th) 1 (Supreme Court of Canada) 
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devastating. In my opinion, to ensure that employees receive adequate protection, employers ought 
to be held to an obligation of good faith and fair dealing in the manner of dismissal, the breach of 
which will be compensated for by adding to the length of the notice period.ó 
 

The Wallace decision is the seminal case in this area, such that awards for unfair 
dismissal are often referred to as òWallace damagesó.   
 
In Wallace, the employee alleged wrongful dismissal of his employment with United 
Grain Growers.  The Defendant claimed, pled and maintained until the start of trial that 
the employee had been dismissed for òjust causeó, as he had not performed his duties 
satisfactorily.  In fact, the employee had received several commendations and positive 
performance reviews and been the top salesperson during his tenure with the 
Defendant.  The Court reinstated the trial award of 24 -months of salary in lieu of notice. 
Per Iacobucci, J.: 
 

 òThe appellant urged this Court to recognize the ability of a dismissed employee to sue in contract 
or alternatively in tort for "bad faith discharge". Although I have rejected both as avenues for 
recovery, by no means do I condone the behaviour of employers who subject employees to callous 
and insensitive treatment in their dismissal, showing no regard for their welfare. Rather, I believe 
that such bad faith conduct in the manner of dismissal is another factor that is properly 
compensated for by an addition to the notice period.ó 
 

Iacobucci, J. cited some examples of òbad faithó discharge (i.e.: grounds for unfair 
dismissal):  
 

 a wrongful accusation of theft and mentioning this accusation to 
other potential employers;  

 

 unfounded accusations of theft combined with a refusal to provide 
a letter of reference after termination;  

 

 telling the employee that his position was eliminated but that 
another position necessitating a transfer would be found for him 
when in fact, the company was simultaneously contemplating his 
termination.  When a position could not be found, the employee 
was terminated.  The employee was not advised of this for over a 
month even though the employer knew he was selling his home for 
the transfer.  He was abruptly terminated after the sale of his home; 

 

 an employer who made the decision to fire the employee when he 
was on disability leave, suffering from a major depression.  The 
employee advised the manager as to when he would be returning 
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to duty and informed him he was taking a two -week vacation.  He 
was fired immediately upon his return to work; and  

 

 an employer temporar ily closed its bar and laid off the bartender.  
Then, while the bar was closed, new executives implemented a new 
salary structure for bartenders.  The employer advertised for a 
bartender at half of the plaintiff's wage rate.  The employee was 
unaware of any change until he saw the newspaper advertisement 
from which he learned he was dismissed and not to be reinstated. 

 
The trial courts have shown somewhat of a reluctance to award Wallace damages if the 
employee was notified of the reasons for dismissal by the employer, the employee had a 
fixed term contract, or, the employment was not long term.   The reason for this 
reluctance is seen, for example, in the judgment of Justice Hoilett of the Ontario 
Superior Court in Umansky v. Zynpak Packaging Products Inc.37 : 
 

òé there are no circumstances here present to warrant invoking Wallace, supra. 
The termination of someone's employment is never a pleasant exercise, and rare, 
indeed, is the case where such a termination would not create some angst in the 
person. The principles in Wallace, supra, as I appreciate them, however, are not 
intended to deal with the "routine" case of termination.  They are intended to 
censure conduct on the part of the employer warranting censure.  Indeed such 
impugned conduct should be capable of supporting an independent cause of 
action.ó 

 
Coverage for Discrimination on the Basis of a Disability  
 
A review of the published statistics of the Human Rights agencies at the federal and 
provincial levels in Canada reveals that claims for disabilit y discrimination are by far 
the most prevalent type of discrimination claim.  In this context, òdisabilityó includes 
both physical and mental disability.  
 
It is confronting mental disabilities that may present the most problems for employers 
and thus result in more claims, given that these disabilities by their very nature are 
more difficult to recognize and accommodate.  
 
In particular, employees with drug and/or alcohol addiction present a difficult case.  In 
Canada, drug and alcohol addictions are recognized as disabilities.  If an employer 
chooses to discipline or dismiss an employee because of deficiencies in the employeeõs 

                                                 
37 Umansky v. Zynpak Packaging Products Inc., 2003 CarswellOnt 2545 (Ontario Superior Court). 
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performance and such deficiencies are linked to drug or alcohol addiction, such 
discipline or dismissal may in fact be discriminator y.38  
 
 
10. INADEQUACY OF OTHER TYPES OF POLICIES 

 

One of the reasons that employers may be particularly motivated now to update their 
employment practices is the fact that claims for coverage which have been presented 
under traditional CGL and D & O polici es have (for the greater part) not been 
successful, due to the effect of policy exclusions.  Because coverage disputes did result in 
some cases in coverage being ordered, wordings in these policies have now been 
tightened to òseal offó any ambiguities.  Insurers have simultaneously been developing 
EPL products designed to respond directly to EPL risks. 
 
It is worthwhile examining some of the coverage disputes which took place in respect of 
exclusions set out in the traditional policies, because it is the decisions in respect of 
these disputes which will be used as precedents when it inevitably comes time to argue 
the proper construction of the EPL wordings.  
 
10.1 D & O POLICIES  
 
Most Director and Officer Liability (D & O) policies are designed to provide cov erage 
for claims by shareholders against directors and officers, in respect of the directors or 
officersõ alleged negligent mismanagement of the company or breach of fiduciary duty 
to the detriment of the shareholders (e.g., a drop in stock prices). 
 
The policies generally insure òwrongful actsó which acts are typically defined as having 
the following key features:  
 

 a breach of duty, negligence, error, misstatement, misleading 
statement or omission 

 

 done in their capacity as a director or officer  
 

 leading to a claim against them solely as a result of their director or 
officer status 

 

                                                 
38 See for example Benoit v. Bell Canada (Quebec), 2004 CHRT 32 (Canada Human Rights Tribunal).  
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D & O policies do not generally insure the corporate entity, except to the extent of 
providing reimbursement to the corporate entity for its prior indemnification of 
directors and officers in respect of the directorsõ and officersõ direct liability.  In effect 
then, D & O insurance monies òflow throughó to the directors. 
 
There are several exclusions which render D & O coverage unsuitable for responding to 
EPL claims: 
 
(a) The òIntentional Actó Exclusion 
 
As indicated above, a key feature of a òwrongful actó insured under a D & O policy is 
that the òwrongful actó be unintentional or in the nature of a negligent error or 
omission, as indicated in the òkey featuresó above.  This aspect of D & O coverage was 
tested in an EPL context in the American case of Golf Course Superintendent Assõn of 
America v. Underwriters at Lloyds of London39.  At issue was whether the D & O policy 
would cover claims of retaliatory conduct against certain em ployees.  The Court ruled 
that as the retaliatory conduct was inherently intentional, it did not fit within the 
meaning of a òwrongful actó insured under the policy wherein òwrongful actó was 
defined as òany negligent act, error, omission, misstatement or misleading statement.ó  
Since the retaliatory conduct was willful, there was no coverage. 
 
(b)   The òBodily Injuryó Exclusion 
 
Another standard form for D & O policies is the òbodily injuryó exclusion.  Since most 
EPL claims allege emotional distress, this has resulted in coverage being excluded - at 
least in Canada, where emotional distress is considered òbodily injuryó. 
 
(c)  The òSexual Misconductó Exclusion 
 
With the onset of claims for coverage for sexual misconduct, D & O wordings have been 
amended in the last five years to include specific exclusions for sexual misconduct, 
since in some decisions it has been held that such misconduct is not per se intentionally 
injurious.  Given that this leaves open the possibility that such conduct might be 
covered as ònegligentó, specific exclusions have been inserted to dispel any notion of 
coverage for this risk.   
 

                                                 
39 Golf Course Superintendent Assõn of America v. Underwriters at Lloyds of London, 761 F. Supp. 1485 (D. Kan. 
1991) (United States District Court). 
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10.2 CGL POLICIES  
 
Comprehensive General Liability (CGL) policies are designed to provide coverage for 
exposures other than those risks addressed by specialized covers (such as workers 
compensation, aviation, automobile, directors and officers or marine insurance).  
 
Insurers, together with representative organizations such as the Insurance Bureau of 
Canada, have developed standard forms for CGL cover.  The basic features consist of 
the following:  
 

 an insuring clause (setting out duties to defend and to indemnify);  
 

 a requirement for bodily injury or property damage resulting from 
an accident; 

 

 a limitation on the persons insured;  
 

 a restriction on the scope of damages; and  
 

 a set of policy exclusions. 
 

The exclusions target risks that require an additional premium to obtain coverage, or 
require a completely separate policy.  Without these exclusions (or the limiting words of 
the insuring clause), the CGL policy would cover all liabilities, and as one can imagine, 
this would neither be affordable nor a viable insurance risk.  
 
Both the insuring clauses and the exclusions under CGL forms pose problems for EPL 
claims: 
 
(a)   The Requirement For an òOccurrenceó or òAccidentó 
 
Most CGL policies set out in their insuring clauses that they cover òoccurrencesó or 
òaccidentsó that result in personal injury or damage to property.  Often the insuring 
clause will stipulate that an òoccurrenceó is òan accident...neither expected nor intended 
from the standpoint of the insuredó.  Such a definition poses a coverage problem for 
EPL exposures.  Not only does the standard CGL cover usually contemplate a single, 
definite, sudden happening (which EPL exposures are often anyth ing but), acts of 
discrimination, harassment or termination on unlawful grounds cannot be seen to be 
òaccidentaló.  Even if the result was not intended or expected, the act itself was not an 
accident.   
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Cases abound which have determined that EPL exposures such as this are not covered 
for this reason.40  
 
In the case of sexual molestation claims, a heated, and sometimes almost moral, debate 
has raged over whether sexual molestation can ever be accidental or unintended in its 
injurious effect.  The debate has played out both in Canada and the United States and to 
some extent, is still being resolved in the legal arenas.  The preferred view seems to be 
that, applying a òreasonable personó standard, and not a subjective standard, sexual 
assault is inherently in jurious and therefore can never be construed to be accidental.  As 
stated by the Court in Scanlon v. Providence Mutual41: 
 

òWhen accident is so understood, it is clear that the cause of the boyõs injuries, as claimed in the 
civil action underlying the present petition, were not accidental.  The boy and his mother alleged 
that the insured committed sexual assaults upon an intended victim.  The assaults were inherently 
injurious in the most obvious sense that they should not be performed upon a boy without 
appalling effects on his mind as well as forbidden contacts with his body.  This common 
understanding of the nature of such acts is beyond reasonable dispute and consistent with the 
legislative classification of the acts within the most serious category of sex offenses...Because the 
causation of psychological injury was thus inherent in the acts alleged, the acts cannot be treated 
as accidental causes, and the defendantõs claim that he did not actually intend to inflict the 
particular psychological injury claimed is irrelevant...Hence, liability arising from the defendantõs 
act is not covered.ó 

 
A policy may also have an òexpected injuryó exclusion, with the same effect as an 
òoccurrenceó requirement.  In the case of American Family Mut. Ins. Co. v. M.B.42, it w as 
found that the defence of an action brought by employees of a modeling agency in 
respect of sexual abuse by a photographer was not covered, due to the fact that the 
evidence showed that the insured was aware of a number of incidents of reported abuse 
and therefore reasonably had knowledge of what was going on, deliberately 
disregarded it, and therefore the injury was òexpectedó. 
 

                                                 
40 See for example: Loyola Marymount Univ. v. Hartford Acc. & Indem. Co. (1990) 219 CA3d 1217, 1225 
(California Court of Appeal); Coit Drapery Cleaners, Inc. v. Sequoia Ins. Co. (1993) 14 CA4th 1585, 1604 
(California Court of Appeal).  In Lipson v. Jordache Enter., 9 Cal. App 4th 151, 11 Cal. Rptr. 2d 271, review 
denied, No. S029034, 1992 Cal. LEXIS 5535 (Cal. 1992) (California Court of Appeal), the Court stated, òAn 
employment t ermination, even if due to a mistake, cannot be unintentional.ó 
41 Scanlon v. Providence Mutual, 138 N.H. 301 (1994), at p. 306 (Supreme Court of New Hampshire). 
42 American Family Mut. Ins. Co. v. M.B., 563 N.W. 2d 326 (1997) (Minnesota Court of Appeals). 
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(b)   Compare if òOccurrenceó is Defined to be an òAccident or Eventó 
 
If òoccurrenceó is defined to be an òaccident or eventó, it has been held that the reference 
to òeventó can be construed to include non-accidental, or intentional, acts.43  EPL 
exposures may then proceed. 
 
(c)   The Need for òBodily Injuryó 
 
In the United States, the requirement under CGL policies for a resulting òbodily injuryó 
before there can be a claim, has often posed a problem in EPL claims, since the U.S. 
courts have usually held that emotional distress is not òbodily injuryó for the purposes 
of the policy. 44  
 
In Canada, however, the CGLõs requirement for a òbodily injuryó is not, on its own, a 
coverage problem for EPL claims, since in Canada, the Courts have reached the 
opposite legal conclusion, finding that emotional and psychological harm do constitute 
òsicknessó and òbodily injuryó45.  In Wellington Guarantee v. Evangelical Lutheran Church, 
46 the policy at issue was a non-profit corporation professional indemnity policy, a 
liability policy.  It excluded claims related to òsicknessó.  In a coverage dispute over the 
insurerõs duty to defend a sexual abuse claim involving injuries of depression, nervous 
shock, psychological injury and mental distress, the Court ruled that the òsicknessó 
exclusion applied and there was no duty to defend.  
 
(d)  Exclusions for òEmployee Injuries or Claimsó 
 
If an insured manages to overcome the hurdle of demonstrating a òbodily injuryó, the 
further standard exclusion for òemployee injuries or claimsó may ultimately dispense 
with the coverage issue.  This is a common CGL exclusion, originally inserted to 
exclude coverage already provided by workers compensation.  
 
(e)   Exclusions for òIntentional Injuriesó or òIntentional Actsó 
 
Like the decisions which have determined that EPL conduct is not òaccidentaló in 
nature, and therefore not an òoccurrenceó, there are numerous decisions which have 
found that the intentional or wilful nature of EPL conduct results in coverage being 

                                                 
43 See e.g. United Pac. Ins. Co. v. The McGuire Co. (1991) 229 CA3d 1560, 1565. (California Court of Appeal). 
44 See e.g. American Motorists Ins. Co. v. Allied-Sysco Food Servs., Inc. (1993) 19 CA4th 1342, 1347 (California 
Court of Appeal).  
45 See W.-V. (T.) v. W. (K.R.J.) (1996), 29 O.R. (3d) 277 (Ontario General Division)). 
46 See Wellington Guarantee v. Evangelical Lutheran Church (1996), 22 B.C.L.R. (3d) 352 (British Columbia 
Court of Appeal)).  
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excluded under an òintentional actó exclusion.  In the case of Northern Insur. Co. v. 
Morgan47, the Court concluded that based upon an intentional acts exclusion, there was 
no duty to defend a sexual harassment suit, even though negligence was included in the 
suitõs allegations, since the Court found that no reasonable jury would conclude that the 
insured acted negligently.  The Court found that regardless of how the action was 
plead, the jury would find either that the conduct was intentional and precluded from 
coverage, or that the conduct was consensual and not actionable. 
 
With an òintentional injuryó clause, in dubious cases, the Court may rule that there is a 
possibility of coverage, that rests on the distinction between disparate treatment versus 
disparate impact - i.e. the possibility one can act intentionally without injurious effect.  
While this argument has been widely accepted with respect to òadverse impactó 
discrimination, the debate is much more heated when it comes to something like sexual 
abuse (as discussed supra.).48  
 
Interestingly, it may be that while a perpetrating employeeõs act is excluded due to its 
clear intentional nature, the company or supervisorõs alleged failure to supervise may 
not be excluded.  As a result of this ambiguity or loop -hole in CGL cover, some insurers 
have changed their policy exclusion wordings from an òintentional act by the insuredó 
to òand intentional act by an insuredó, so that the act of one insured negates coverage 
for all.  
 
There is also a version of the intentional act exclusion which relates to criminal acts or 
failures to act resulting in bodily injury.  This again broadens the exclusion, making it 
harder for an insured to argue that coverage is available. 
 
(f)   òPersonal Injuryó Endorsements 
 
Even òpersonal injuryó endorsements, which add defamation, false imprisonment and 
malicious prosecution to the risks of CGL coverage, frequently do not afford coverage 
for EPL exposures, since EPL exposures simultaneously fall victim to the CGLõs 
òintentional actó or òintentional injuryó exclusions, or an òemployment related actsó 
exclusion (on the latter issue, see especially the discussion of Frank and Freedus v. 
Allstate, infra.).   
 

                                                 
47 Northern Insur. Co. v. Morgan, 186 Ariz. 33, 918 P. 2d 1051 (1995) (Arizona Court of Appeal).  
48 See e.g. SaveMart Supermarkets v. Underwriters at Lloyds London 843 F. Supp. 597, 606 (ND CA 1993) 
(United States District Court) and see also the discussion in Canada in the related decisions of  Sansalone 
v. Wawanesa; and Lloyds v. Scalera (April 9, 1998, British Columbia Court of Appeal, CA022745), in the 
context of a similar exclusion clause in a homeownerõs policy. 
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(g) Exclusions for òEmployment Related Actsó or òInjuries Arising Out of and In the 
Course of Employmentó 

 
Many CGL policies now include an exclusion for òemployment related actsó or òinjuries 
arising out of and in the course of employmentó.  Courts have determined that an 
action claiming damages related to the termination of an employee òarose out of and in 
the course of employmentó.49  In Frank and Freedus v. Allstate Ins. Co.50, the Court found 
that there was no duty to defend an action allegi ng wrongful dismissal and defamation.  
The employee alleged that he had been improperly terminated on the basis that he was 
gay and HIV positive.  The Court found that the exclusion was designed to exclude 
coverage for òpractices, policies, acts or omissions which are related to employment, 
including employment -related defamationó and found that on the facts, both the 
termination and the defamation alleged were employment -related and therefore 
excluded under the terms of the policy.  
 
(h) The òInsured vs. Insuredó Exception 
 
Such exclusions were specifically designed to keep out EPL claims.  The exclusion aims 
to not only avoid the possibility of collusion amongst insureds, but also clearly denotes 
that employment -related matters are not the subject of a CGL policy.  
 
(i)  Sexual Abuse Exclusion 
 
In response to sexual abuse claims occasionally obtaining coverage under òintentional 
injuryó exclusions, most CGL underwriters, like D & O underwriters, have amended 
their forms to specifically exclude sexual misconduct and all claims related to such 
misconduct. 
 
(j) Damages Limited to Compensatory Damages - Excludes Punitive and Exemplary 

Damages 
 
Another reason why CGL policies fall short on EPL exposures is that they customarily 
only insure compensatory damage awards.  Punitive and exemplary damages are 
excluded.  In the Canadian context, this is a significant gap, given that compensatory 
damages awards do not tend to be very large and so the punitive component is 
relatively significant.  
 

                                                 
49 See e.g. Shoemaker v. Myers (1990) 52 C3d 1 (Supreme Court of California). 
50 Frank and Freedus v. Allstate Ins. Co., 45 Cal. App. 4th 461, 52 Cal. Rptr. 2d 678 (1996) (California Court of 
Appeal).  
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10.3 HOMEOWNERS POLICIES  
 
When EPL claims are refused coverage under standard CGL and D & O policies, 
insureds have often looked to their Homeowner policies for indemnity or a defence , at 
least with allegations of sexual misconduct .  Because this tactic has succeeded in certain 
instances, most Homeownerõs forms now contain a sexual assault exclusion.  In fact, the 
Insurance Bureau of Canada has recently formulated the following exclusion for its 
standard form homeownerõs policy: 
 

Exclusions - We do not insure claims arising from:  
 

 Section II 
 

7. a. sexual, physical, psychological or emotional abuse, molestation or 
harassment, including corporal punishment by, at the direction of, or 
with the knowledge of any person insured by this policy; or  

 
7. b. failure of any per son insured by this policy to take steps to prevent 

sexual, physical, psychological or emotional abuse, molestation or 
harassment or corporal punishment.  

 
The U.S. experience suggests that such exclusions could work to exclude coverage not 
only for the risk of abuse but  all of the related allegations: in one suit alleging battery, 
assault, negligence, invasion of privacy, wantonness and sexual harassment and 
vicarious liability for the offensive comments and touching of a co -worker, the Court 
held that all of the acts alleged fell under the sexual and physical abuse exclusion, since 
all of the allegations related to the physical and verbal abuse of the employee.  The 
Court ruled there was no duty to defend. 51   
 
 

                                                 
51 CNA Intõl Reinsurance Co. v. CPB Enter., No. 96-1026-CB-M, 1997 U.S. Dist. LEXIS 18466 (S.D. Ala. Nov. 
6, 1997) (United States District Court). 
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11. EXCLUSIONS IN AN EPL  COVERAGE  
 
While there are no standard EPL forms, there are a number of exclusions which are 
verging on òstandardó EPL exclusions.  For the most part, these exclusions are the result 
of business decisions on the part of insurance carriers not to insure certain losses which 
are either otherwi se insured elsewhere, too great a risk, too uncertain a risk or simply 
not an appropriate subject matter for insurance.  These exclusions are discussed below. 
 
(a) Losses related to workersõ compensation obligations, unemployment insurance, 

social security or old age security, retirement or pension benefits, disability 
benefits or other similar laws or obligations  

 
These exclusions fall under the òotherwise insuredó category, in that these programs 
are all self-sustaining or self-insured.  Insofar as there may be an allegation that an 
insured person was negligent or in breach of their fiduciary obligations in respect of 
their administration of such matters, corporate entities have the option to obtain either 
D & O coverage or alternatively, fiduciary coverag e. 
 
(b)  Losses related to being ordered to provide sensitivity training or any other 

corporate program, policy or seminar relating to any Employment Practice 
Claim, except as to Defence Costs 

 
It is likely that this exclusion is fueled by several consider ations.  Firstly, underlying the 
exclusion may be an understandable philosophy on the part of underwriters that such 
programs constitute òpreventative maintenanceó and as such, should remain the 
financial responsibility of the employer; and simply because an employer may have 
been ordered to put such practices into place after the fact of a claim, does not change its 
essential character or burden.  Secondly, the risk is an uncertain one to underwrite - 
potentially non -existent, yet should it arise, potentially very expensive and open-ended 
in its period of obligation.  Hence the exclusion.  
 
(c) Losses flowing from liability under the contract or agreement, express or 

implied, oral or written, but not limited to the dismissal of an employee, except 
to the extent that the Company or Insured Individual would have been liable in 
the absence of the contract or implied agreement 

 
This exclusion, relating to pay in lieu of reasonable notice as a corporate responsibility 
and not an appropriate subject matter for insu rance, was discussed at length in Section 
6 of the paper. 
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In the 2003 American decision, TVN Entertainment Corporation v. General Star Indemnity 
Company,52 the insured sued its insurer alleging that an arbitratorõs award in favour of a 
terminated employee was covered by its EPL policy.  The arbitrator, in his final award, 
ruled that the insured had òmaterially breached the express and implied terms of the 
employeeõs Employment Agreement and the covenant of good faith and fair dealing.ó  The 
employee was therefore entitled to an award of damages òproximately caused by [the 
insuredõs] breach of the Employment Agreement.ó 
 
The Court found that the policy language excluding coverage for ôdamages determined to 
be owing under a written or express contract of employmentõ was unambiguous.  The 
arbitratorõs award tied the employeeõs damages to his written contract and therefore fell 
squarely within the policyõs exclusion provision. 
 
However, this exclusion would not preclude coverage for òWallace Damagesó granted 
by a Tribunal, Judge or Arbitrator on a finding of unfair dismissal, as discussed above.   
 
By way of example, an aggrieved employee is successful in both a claim for wrongful 
dismissal and a claim for unjust dismissal.  The ultimate decision -maker awards the 
plaintiff -employee 6 months òin lieu of reasonable noticeó and further extends the 
notice period of the damages award by an additional 2 months notice to reflect the 
unfair dismissal.  The unfair dismissal award would be covered by the EPL policy 
whereas the wrongful dismissal damages would not be a covered claim by virtue of this 
exclusion.  
 
Note that, practically speaking, this distinction is generally not as clear -cut as the 
hypothetical example set out in the above paragraph.  As discussed under the heading 
of òUnfair Dismissaló, above, a finding of unfair dismissal is generally a factor in the 
consideration of the overall notice period award.  
 
(d) Losses related to any (i) future damages or other future economic relief or (ii) any 

employment -related benefits, stock options, perquisites, deferred compensation 
or other type of compensation other than salary (including bonuses) or wages 

 
The rationale behind this exclusion is that again, claims for such relief are not an 
appropriate subject-matter for EPL insurance coverage.  They do not relate to òwrongsó 
in the sense of illegal or improper conduct; and if the claim is that a fiduciary obligation 
was breached in terms of the administration of any such plan, again D & O coverage 
and fiduciary coverage is available as a separate cover or endorsement.   

                                                 
52 TVN Entertainment Corporation v. General Star Indemnity Company, 59 Fed.Appx. 211, 2003 WL 731698 (9th 
Cir.). 
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In TVN Entertainment Corporation53, the Court also concluded that the employeeõs stock 
options granted through his employment agreement fell squarely within the policyõs 
unambiguous exclusion provision which s tated that the policy did not cover òLossó in 
the form of òcommissions, bonuses, profit sharing, or benefits pursuant to a contract of 
employment.ó 
 
(e) Losses flowing from any actual or alleged act or omission of an Insured 

Individual serving in any capac ity other than as director, officer or employee of 
the Company. 

 
The purpose of this exclusion is to exclude the acts of directors, officers and employees 
of the Company which are unconnected with their acts while serving in a capacity as a 
director, offic er or employee of the insured.  An example would include entirely 
personal acts, or, for example, act undertaken in relation to a differing corporate body.  
 
It will be interesting to see what treatment such exclusions receive from our Courts.  For 
example, it has not been uncommon under D & O and professional liability policies for 
acts of sexual misconduct to be considered entirely personal acts unconnected with 
employment, even if perpetrated while in the course of employment, since the sexual 
misconduct was not òone of the duties of employmentó. 
 
As noted already, once a legal determination has been made that the insured 
employeeõs conduct was not connected with the companyõs business, some employees 
have then looked to their homeownersõ policies for personal liability coverage.  
 
(f) Losses associated with modifying premises or otherwise incurring costs to 

accommodate any disabled person pursuant to an order, direction, certificate or 
determination under the ADA, Employment Equity Act of Canada or similar 
legislation or affirmative action program  

 
Due to the potentially high cost of capital renovations, it is understandable that this 
exclusion exists in U.S. EPL policies.  It is not so consistently written in as an exclusion 
to Canadian policies, due to the fact that there is no real Canadian equivalent to the 
ADA.  As such, a parallel exclusion in the Canadian context is either redundant, or 
addresses a remedial order that is only remotely possible or indirectly authorized under 
Canadian human rights and employment equity legislation.  
 

                                                 
53 Ibid 
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(g) Losses related to pay equity obligations, collective bargaining or employment 
standards obligations. 

 
This exclusion is one that is still under debate, at least in Canada.  Clearly, pay equity 
legislation is designed to pr ovide an affirmative remedy to one of the most notorious 
kinds of gender discrimination that can occur in an employment context.  It is therefore 
one of the more prominent EPL risks that employers will be looking to their EPL 
product to insure.  However, a s is demonstrated by the federal governmentõs current 
appeal, awards in relation to pay equity have the potential to be an expensive liability.  
On the other hand, insurers can certainly limit their potential exposure on this issue by 
making choices as to who to insure and who not to insure, or setting appropriate limits.  
The author anticipates that the debate on this risk and employment standards risks will 
continue as claims play themselves out.   
 
(h) Losses relating to claims for personal injury (other  than emotional distress or 

mental anguish), sickness, disease, or death of any person, or damage to any 
tangible property including the loss of use thereof.  

 
This exclusion was discussed in detail in Section 6, supra. 
 
(i) Losses relating to claims in respect of which an Insured had prior knowledge of 

circumstances likely to give rise to EPL Claim. 
 
This exclusion may or may not be found in the òExclusionsó section, but is an exclusion 
nonetheless.  In a claims made and reported policy, a condition precedent to coverage is 
that the claim at hand does not arise out of circumstances known by an insured to be 
likely to result in a claim, consistent with the insuredõs òwarranty of knowledge of no 
prior claimsó submitted with the EPL application. 
 
Such clauses vary in their wordings.  On the one hand, a clause that favours coverage 
will refer to knowledge of facts by òthe insured or the insuredõs directors to which a claim 
arising is òreasonably foreseeableó.  On the other hand, a clause more favourable to the 
insurer will require knowledge only of facts by òanó insured, without the òreasonable 
foreseeabilityó requirement. 
 
A policy dispute relating to the prior knowledge of an insured arose in the 2000 
American decision, Schultze, DDS v. Continental Insurance Company54 when an insured 
dentist sought a declaration that his insurer had a duty to defend him under an EPL 

                                                 
54 Schultze, DDS v. Continental Insurance Company, 619 N.W. 2d 510, 2000 ND 209 (Supreme Court of 
Appeals of West Virginia).  
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endorsement to his professional liability policy.  A former employee sued the insured, 
alleging sexual discrimination, wrongful discharge, and defamat ion.  One of the 
allegations was that the insured had made unwanted sexual advances throughout the 
period of 1993 to 1996.  The insurer refused to defend the insured as the claims 
represented a continuous pattern of conduct that began prior to the effectiv e date of the 
EPL coverage.  It was not determinative that the ôwrongful dischargeõ occurred after the 
effective date.  Ultimately the court found that the insurer did not  have a duty to defend 
the sexual discrimination or wrongful discharge claims.  
 
The court did, however, find that the insurer had a duty to defend the defamation claim 
against the insured pursuant to the EPL coverage as all of the defamatory actions were 
alleged to have occurred after the policyõs prior acts date.  The court found that the 
defamatory conduct (which consisted of an allegation that the employee had embezzled 
money) was not necessarily a continuation of the discrimination.  
(j) Losses deemed uninsurable under local or provincial laws (including public 

policy)  
 
The foregoing is an exclusion that is commonly written into U.S. policies but seen less 
frequently in Canadian policies.  It refers to the common public policy bar to insurance 
in respect of acts intended to cause loss.  An example of an equivalent Canadian 
provision is Section 28 of the British Columbia Insurance Act, R.S.B.C. 1996, c. 226, which 
provides: 
 

28. Unless the contract otherwise provides, a violation of a criminal or other law in 
force in British Columbia or elsewhere does not render unenforceable a claim for 
indemnity under a contract of insurance unless the violation is committed by the 
insured, or by another person with the consent of the insured, with intent to 
bring about loss or damage, except that in the case of a contract of life insurance 
this section applies only to disability insurance undertaken as part of the 
contract. 

 

Although the writer is not aware of any òpure EPLó policy which has yet considered 
this exclusion, the case of Melugin v. Zurich Canada55 did consider the exclusion in the 
context of a CGL policy that had some EPL features, namely a definition of òpersonal 
injuryó that included òdiscrimination, racial or religious discrimination and/or violation of 
civil rights, humiliation, sexual discrimination, alienation of affection, however damages based 
on the above offenses are only covered where insurance against same is not prohibited by law.ó 
The case involved a claim for coverage in respect of a sex discrimination action by two 
former employees.  The insurer tried to avoid any duty to defend the claim, arguing 

                                                 
55 Melugin v. Zurich Canada, 50 Cal. App. 4th 658, 57 Cal. Rptr. 2d 781, review denied, No. S057761, 1997 
Cal. LEXIS 81 (Cal. Jan. 15, 1997) (California Court of Appeal). 
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that insurance for intentional acts was invalid, in light of Californiaõs Insurance Code 
para. 533, which prohibits coverage for intentional acts. 
 
The Court did not accept the insurerõs argument.  Ultimately, the Court ruled that the 
insurer had a duty to defend, finding that there was a possibility of coverage, on 
grounds either that the discrimination resulted from negligent, unintentional conduct, 
or that the allegations in the complaint of òunfair personnel managementó 
encompassed more than just intentional, willful conduct.     
 
The Ontario Court of Appeal recently dealt with the issue of whether acts of intentional 
discrimination ought not to be the subject of insurance, on the basis that such insurance 
would be contrary to public p olicy, in Liberty Mutual Insurance Co. v. Hollinger Inc.56. In 
the Hollinger decision, a journalist sued Hollinger Inc. for wrongful dismissal, alleging, 
among other things, that he was subject to intentional discrimination on the basis of his 
age and race.  The insured sought coverage under the terms of its general liability 
policy.  The insurer denied coverage on the basis that the policy was not intended to 
cover intentional acts.  The judge hearing the initial application held that the insurer 
owed a defence.  The insurer appealed. 
 
On appeal, the Ontario Court of Appeal focused on two arguments made by the 
insurer: that according to the òfortuity principleó, indemnity insurance covers only 
fortuitous acts of the insured and excludes intentional harm, and , secondly, that it 
would be contrary to public policy to permit insurance coverage for intentional 
discrimination.  
 
Ultimately, the Ontario Court of Appeal determined that the insured was not owed a 
defence in the underlying action on the basis of the òfortuity principaló.  The court 
concluded that the particular policy was, by its terms, an òoccurrence based liability policy 
that only covers accident or fortuitous lossesó and did not cover claims for intentional 
discrimination.   
 
The court discussed the public policy concern behind insurance for intentional 
discrimination, noting that it would be undesirable to encourage people to injure others 
intentionally by indemnifying them from the civil consequences of their wrongful 
conduct.  On the other side of the question, the court noted that denying coverage may 
result in judgment -proof defendants and that permitting coverage would likely 
encourage insurers to work with employers to promote good employment practices. 
While the court pointed to some concerns as to whether public policy ought to permit 

                                                 
56 Liberty Mutual Insurance Co. v. Hollinger Inc., [2004] I.L.R. I-4271, 138 O.A.C. 146, 236 D.L.R. (4th) 635, 48 
M.V.R. (4th) 20, 10 C.C.L.I. (4th) 200 (Ontario Court of Appeal).  
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insurance coverage for intentional discrimination, that question was ultimately left to be 
determined another day.  
 
The Hollinger decision is readily distinguishable in that the policy at issue was not an 
employment practices liability policy.  Moreover, the policy required an òoccurrenceó as 
a triggering event for coverage.  The EPL policies discussed in this paper require either 
an òEPL Claimó or a òClaim for Wrongful Actó in order to trigger coverage, such terms 
being arguably broader than an òoccurrenceó.  Moreover, in the Hollinger decision, the 
insurer was seeking to deny coverage and thus made the argument that such coverage 
was excluded by reasons of public policy.  It would be virtually impossible for an EP L 
insurer to make the same argument, after having collected premiums in anticipation of 
having to possibly provide exactly that coverage.  
 
12. CONCLUSION  

 

EPL claims are on the rise in both the United States and Canada -  a response to 
increased human rights protections in the employment context.  The impact on business 
and on the insurance industry, in finding ways to manage this new exposure has been 
significant, resulting in changes to workplace practices and modifications to existing 
insurance products.   
 
Traditional products such as D & O and CGL policies have proven unsuitable, 
prompting the development of an entirely new product, the EPL endorsement or policy, 
initially in the United States and now in Canada.  There is not yet a òstandard formó for 
EPL insurance, so the market is competitive.  EPL wordings are still being crafted, with 
an eye to the risk assumed, marketability, and likely treatment by the Courts in light of 
legal precedent created by EPL litigation in a D & O and CGL context.  A special 
challenge for EPL product development has been adapting American wordings to suit 
unique Canadian legal concepts and traditions.  While Canadian insurers are only just 
embarking on EPL risk planning, using past experience and the American example, 
Canadian insurers should nonetheless be well equipped for managing the new EPL 
exposure.  
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Schedule A:  WHISTLEBLOWING:  
 

An Overview to Legislative Protections  

 

JURISDICTION  

 

NAME of ACT  

 

DESCRIPTION  

 

Ontario  

 

Environmental Bill 
of Rights, S.O. 
1993, c.28, 

 

 

PART VII Employer Reprisals, s. 105  

 

 Any person (i.e.: public or private 
employee) can make a complaint to the 
Ontario Labour Relations Board alleging an 
employer has taken a reprisal against an 
employee on a prohibited ground.  

 The onus rests with the employer to prove 
that the reprisal was not taken on a 
prohibited ground.  

 

Ontario  Environmental 
Protection Act, 
R.S.O. 1990, c. 
E.19  

 

 Extensive protections for employees who 
have been discharged, disciplined or 
harassed for complying with Ontario's 
enviro nmental legislation.  

 Employees may complain to the Ontario 
Labour Relations Board. 

Marshall v. Varnicolor Chemical Ltd. (1991), 8 
C.E.L.R. 29 (N.S.S.C.T.D.),  

 The complainant was fired after he 
disclosed to the Ministry of the 
Environment, a local environmental gr oup, 
the opposition environment critic, and the 
media, his concerns about the manner in 
which his employer was disposing of its 
chemical waste.  

 The employee brought a complaint under 
the Environmental Protection Act whistle 
blowing provisions, asking for 
compensatory damages, reinstatement and 
punitive damages.  

 By the time the complaint reached the 
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Ontario Labour Relations Board, the 
employer had ceased operations as a result 
of an order from environmental officials.  

 The Board awarded the employee 
compensatory damages.  

 Because the employer had ceased 
operations, the Board concluded that it 
could not order reinstatement, but 
indicated that it was prepared to reconsider 
the matter should the respondent's 
operation re-open. 

Yukon  
 

Environment Act, 
S.Y. 1991, c.5 
 

20 (2):  
 

 No employer shall dismiss or threaten to 
dismiss, discipline, impose any penalty on, 
or commence or prosecute any legal action 
against, intimidate, or coerce an employee 
because the employee, for the purpose of 
protecting the natural env ironment, or the 
public trust in relation to the natural 
environment, from material impairment.  

 Protects all employees from reporting 
adverse environmental effects to 
authorities.  

 Protection is granted to employees 
ònotwithstanding any enactment or 
contractual provision which imposes a 
duty of confidentiality on an employee.ó 

Yukon Human Rights Act, 
R.S.Y. 2002, c. 116 
 

14(1): 
 
No person shall 
(a) harass any individual or group by reference 
to a prohibited ground of discrimination;  
(b) retaliate or threaten to retaliate against an 
individual who objects to the harassment.  
 
30: 
 
It is an offence for a person to retaliate or 
threaten to retaliate against any other person 
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on the ground that the other person has done 
or proposes to do anything this Act permits or 
obliges them to do. 

Ontario  
 
 

Public Service Act, 
R.S.O. 1990, c. 
P.47 
 

 Passed in 1993 but not brought into force. 

 Public employees can report confidential 
information to an Officer of the legislature.  

 S. 28.11: 
The purposes of this Part are to protect employees 
of the Ontario Government from retaliation for 
disclosing allegations of serious government 
wrongdoing and to provide a means for making 
those allegations public. 

Ontario  Personal Health 
Information 
Protection Act, 
2004, S.O. 2004, c. 
3, Sched. A 
 

70.  Non-retaliation  
 
No one shall dismiss, suspend, demote, 
discipline, harass or otherwise disadvantage a 
person by reason that, 
(a) the person, acting in good faith and on the 
basis of reasonable belief, has disclosed to the 
Commissioner that any other person has 
contravened or is about to contravene a 
provision of this Act or its regulations;  
(b) the person, acting in good faith and on the 
basis of reasonable belief, has done or stated 
an intention of doing anything that is required 
to be done in order to avoid having any person 
contravene a provision of this Act or its 
regulations; 
(c) the person, acting in good faith and on the 
basis of reasonable belief, has refused to do or 
stated an intention of refusing to do anything 
that is in contravention of a provision of this 
Act or its regulations; or  
(d) any person believes that the person will do 
anything described in clause (a), (b) or (c). 

Ontario  Public Inquiries 
Act, R.S.O. 1990, 
c. P.41 

No discipline of employees  
 
9.1 (1) No adverse employment action shall be 
taken against any employee of any person 
because the employee, acting in good faith, has 
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made representations as a party or has 
disclosed information either in evidence or 
otherwise to a commission under this Act or to 
the staff of a commission.  2000, c. 14, s. 1.    

Ontario  Commitment to the 
Future of Medicare 
Act, 2004, S.O. 
2004, c. 5, s. 16 
 

s. 16(9): 
 
No person or entity shall discipline or penalize 
any person for reporting, providing or 
disclosing information under this section 
unless he or she acts maliciously and the 
information is not true.  
 
s. 7(2): 
 
A prescribed person who, in the course of his 
or her professional of official duties, has 
reason to believe that anything prohibited by 
subsection (1) has occurred shall promptly 
report  the matter to the General Manager. 
 
s. 17(5): 
 
No person or entity shall discipline or penalize 
any person for making a report under 
subsection (2) or for providing information in 
connection with the report unless the person 
who reported or provided the i nformation 
acted maliciously and the information is not 
true. 

Ontario  
 

Occupational 
Health and Safety 
Act, R.S.O. 1990, 
c. O.1 

 Prohibits employers from taking reprisals 
against a worker because the worker has 
complied with the Act, sought its 
enforcement, or given evidence in a 
proceeding brought under the Act.  

Ontario  Homes for the Aged 
and Rest Homes 
Act 
R.S.O. 1990, c. 
H.13 
 

21.4(1)  Protection from reprisals 
 
No person shall do anything, or refrain from 
doing anything, in retaliation for another 
person making a disclosure to an inspector, so 
long as the disclosure was made in good faith. 
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Ontario  Nursing Homes 
Act, R.S.O. 1990, 
c. N.7 
 

24.3(1)  Protection from reprisals 
 
No person shall do anything, or refrain from 
doing anything, in retaliation for a nother 
person making a disclosure to an inspector, so 
long as the disclosure was made in good faith. 

Ontario  Quality of Care 
Information 
Protection Act, 
2004 
S.O. 2004, c. 3, 
Sched. B 
 

6.  Non-retaliation  
 
No one shall dismiss, suspend, demote, 
discipline , harass or otherwise disadvantage a 
person by reason that the person has disclosed 
information to a quality of care committee 
under section 4. 

Saskatchewan Labour Standards 
Act, R.S.S. 1978, c. 
L-1 

Discrimination by employer prohibited  
74 (1) No employer shall discharge or threaten 
to discharge, take any reprisal against or in 
any manner discriminate against an employee 
because the employee: 
     (a) has reported or proposed to report to a 
lawful authority any activity that is or is likely 
to result in an offence pursuant to an Act or an 
Act of the Parliament of Canada; or 
     (b) has testified or may be called on to 
testify in an investigation or proceeding 
pursuant to an Act or an Act of the Parliament 
of Canada. 

Saskatchewan The Saskatchewan 
Human Rights 
Code, S.S. 1979, c. 
S-24.1, s. 45 
 

45.  Discrimination for Taking Part in 
Proceedings under this Act Prohibited  
 
No person shall: 
(a) refuse to employ or to continue to employ 
any person; 
(b) threaten to dismiss or to penalize in any 
other way any per son with respect to that 
person's employment or any term, condition 
or privilege thereof;  
(c) discriminate against any person with 
respect to that person's employment or any 
term, condition or privilege thereof; or  
(d) intimidate, retaliate against, coerce or 




