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DOLDEN FOLICK

INTRODUCTION: THE NEW IBC CGL FORM

The insurance industry is ever-changing, and 2005 was no exception in that it heralded

the arrival of the 2005 I BC Commerci al Gener
For md) . The New | BC CGL Form r efdicamlct s an
developments in respect of the existing policy wordings. Simply put, the new policy

wordings are Canadian |iability insurersodo res

an attempt to bring more commercial certainty in the face of a constantly changing legal
landscape.

To begin, two organizations were instrumental in the formulation of the New IBC CGL

Form; the Insurance Services Office in he United St at esCanddiah SOOG6)
equi val ent, the I nsurance Bur e aundustfy boGiesnada (
disseminate CGL wordings for use in the insurance industry. 1 IBC revised its
commercial general liability policy four times before 1986, however, in the last 20 years

the wordings had remained largely unchanged and the consensus in the insurance

industry was that a major overhaul was needed to bring the wordings in line with the

industry realities and developing jurisprudence over the last two decades.

To appreciate why the New IBC CGL Form and wordings appear as they do, a basic
understanding of how the ISO modified the 2001 CGL policy in the United States is of
assistance. The ISO 2001 CGL, which U.S. liability insurers adopted in 2002, was also an
attempt to clarify wordings in light of developing legal caselaw. The American 1SO
2001CGL Form contained revisions to five primary areas:

o internet liability;

. continuous bodily injury;

o claims for negligent hiring or supervision of others arising out of
the ownership, maintenance, or use of an auto;

. intellectual property liability; and

o volunteer workers.

The ISO is the entity responsible for submitting policy forms such as the CGL to

government regulators on behalf of member companies. While individual insurers may

submit a modified form of CGL for approval, the ISO 2001 CGL is used as a
O6benchmarkd by state regulators to ensure ea
requirements. | SO8s we b s isim@ifiesdamntsettementhantd t he

1The ISO performs an industry function in the United States, and the IBC does the same in Canada.
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reduce(s) costly litigation, because the meaning of coverage terminology becossedstalol
known 6?2

A working knowledge of | BC6s committee work
why the New IBC CGL Form was created. The IBC was founded in 1964. In 2002, the

IBC gathered a committee of senior insurance personnel to study the 1986 IEC CGL

Form (the OFormer I BC CGL Formé) and make rec
devel oping oJudge maded coverage |l aw. Not S
industry was that developing caselaw was broadening coverage in ways not foreseen

by the industry . The recommendations by the committee resulted in the New IBC CGL

Form, which at this moment is being incrementally adopted by Canadian liability

insurers across the country.

Are the recommended changes to the New IBC CGL Form a byproduct of th e current
ISO CGL Form? In many instances the IBC has adopted language virtually identical to
that contained in the American version. This is not surprising in light of the fact that
the United States caselaw that resulted in the changes to the ISO CGL drm was also
under consideration by the IBC committee when drafting the New IBC CGL Form.

Clearly the scope of a paper that purports to review each and every difference between

the Former IBC CGL Form, from 1986 and the New IBC CGL Form, released in 2005,

would be far too broad. Instead, this paper highlights some of the areas where wording

changes will significantly affect the scope of coverage and the Canadian liability
insurerds i ndemMMet yal slml iogateironssur firmds pred
Courts may interpret the new policy wordings. Clearly, until our Courts begin handing

down decisions based upon the wordings in the New IBC CGL Form, Canadian liability

insurers face some uncertainty.

This paper contains 17 different segments covering sekct topics. Instead of endnotes,
each segment of the paper has its own footnot
discussion is segregated as follows:

o New Wordings in The Grant of Coverage
o The oO0Known LossO Rul e
. oOProperty Damagedéanad OEl ectronic D
. A Narrow Definition of o0OCompensatory Da
. The Impact of the Derksen Decision: Concurrent Causes of Loss
Language
. The Contract Assumed Exclusions

2 http://www.iso.com/
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. The Employerds Liability Exclusion

. The Professional Services Exclusion

. The Abuse Exclusion

. The Pollution Exclusion

. The Asbestos and Mould Exclusions

. The Terrorism Exclusion

. oOWho is an I nsured?o06

. Limits of Insurance 6T he o0Gener al Aggregate Limito
o Reporting and Co-operation Clause Requirements

. The 00t herd I nsurance Cl ause

Coverage for OPeodAdwattlsjogybnpodyod

Logically, the initial review centres on the Grant of Coverage under the New IBC CGL

Form. I n this section we deal with the introduc
been introduced by IBC. We examine changes to certain definitons including
oproperty damageo6 a nQlrraview o the defmitionscalsairchiude

new wordings for the definition of Oocompensat
Court of Canadaod Perkdeh @.1539838 Ontasio lddand itha impact of

certain language when there are two causes to a loss, one covered and one excluded.

The ensuing discussion focuses on the New IBC CGL Form Exclusions and changes to

certain definitions. We examine the broadening of certain exclusions including , the

oempl oyer &6s l'iabilityo exclusi on, t he oown
servicesodé exclusion, the oOopollutiond exclusi
(including the expansion for coverage under the New IBC CGL Form for contractual

indemnity claims made against an insured). Our review of the Exclusions in the New

| BC CGL Form will canvas what coverage has
abusedé exclusion, and reviews the new Oasbest
Certain of these admittedly new exclusions restrict coverage now available to the

insured under the New IBC CGL Form.

Finally, the paper will review some of the secondary provisions of the New IBC CGL

For m. We wi | | review the def i nhenawovordngd 0 Wh o
and the impact of changes to the Aggregate Limit on the insured and to Canadian

liability insurers . The new and more strict requirements for an insured to report and
cooperate with 1itsd. Tihnes uorCtrh earrdée idrsdhacsubgesiced c | a u
a paper, of importance to both primary and excess Canadian liability insurers. Finally

we wi || di scuss changes to coverage for bot

3[2001] 3 S.C.R. 398Hereafter oDerksed | .
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Liabilityo, which are | iabil it etraikopablsodly es t ha
injury or property damage.

The ultimate goal in the presentation of these topics is to provide advice and guidance
in regard to the New IBC CGL Form policy wordings, and ultimately to assure
Canadian liability insurers a little more certainty in the ever-changing landscape of
insurance law.

Appendix A of this paper contains the New 2005 IBC CGL Form, as recommended by
the IBC. Appendi x 0BO6 is a chart of the o0Change F
changes between the New IBC CGL Fom and its predecessor.

Il. THE GRANT OF COVERAG E

A. Introduction

The New IBC CGL Form contains two new and broad limitations to the basic Grant of

Coverage in this sectionn. The fir st is the oknown | ossdé
significant reduction in th e Grant of Coverage as compared with the traditional
ooccurrenceo6 based approach inherent Then eXxi S

second broad limitation is by reason of a more restrictive approach as to what
constitutes oOoOcompensatory damagesao.

B. New Wo rdings in the Insuring Agreement

In order to best understand these topics, the entire Insuring Agreement from the New
IBC CGL Form is reproduced below, along with the relevant Definitions (with critical
areas underlined for emphasis);

1. Insuring Agreement

a. We will pay those sums that the insured become legally obligated to pay as
ocompensatory damages because of obodily injuryé or oOoprop
insurance applies. We wi | | have the right an
seekingg hose Ocompensatory damageso. However, we
insured against any oOactiond seeking oOcompensa
oproperty damageo6 to which this insurance does

investigateany oO0occurrenced6 and settle any claim or 0c¢

(1) The amount we wil/l pay for Ocompensatory damage
Il @ Limits of Insurance; and

© Dolden Wallace Folick LLP 6
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(2 Our right and duty to defend ends when we have used he applicable limit of
insurance in the payment of judgments or settlements under Covefag@sor D or
medical expenses under Cover&ge
No other obligation or liability to pay sums or perform acts or services is covered unless
explicitly provided founder Supplementary PaymendsCoverage#, B andD.

b. This insurance applies to O0bodily injurydé and 0o

1) The o0bodily injurydé or oOproperty damaged is cau
in the ocoverage territoryo6; and

(2) The o0bodily injurydé or Oproperty damaged occurs

3) Prior to the policy period, no insured listed under Paragrapdf Sectiorl d Who Is An
|l nsur ed and no oOempl oyeebd aut hori zed by you
docurrencedé or cl ai m, knew that the oObodily [
occurred, in whole or in part. I f such a |I|ist
prior to the policy period that the obodily inj
anycontinuati on, change or resumption of such 0t
during or after the policy period will be deemed to have been known prior to the policy
period.

C. 0oBodily injurydé or oproperty damamgesds whi ch occ
not, prior to the policy period, known to have occurred by any insured listed under
Paragraphl. of Sectiodl 8Who | s An Il nsured or any oOemployeebd
give or receive notice of an o0occhangeroencedé or c |
resumption of that Obodily injuryé or opropert
period.

d. 0Bodily injuryé or Oproperty damaged6 wildl be ¢
occurred at the earliest time when any insured listed under ParadraphSectionl &

Who Is An Insured or any oemployeed authorized
ooccurrence6 or cl ai m:

(1) Reports all, Oor any part, of the obodily injury
insurer;

(2) Receives a writtenarer b a | demand or claim for d6dcompensato
Obodily injuryé or oproperty damageéd; or

(3 Becomes aware by any other means that obodily
occurred or has begun to occur.

e. oCompensatory eadamhgedddbbkgauisnnjuryo or opropert
ocompensatory damageso6 clai med by any person or
or death resulting at any time from o0bodily inj

© Dolden Wallace Folick LLP 7
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SECTION V 6 DEFINITIONS

é

5. 0Bodily | njuryd,siockeesanosdisbasedsiistaiped byra jparson, including
death resulting from any of these at any time.

é

20. 00ccurrencebod means an accident, including con
substantially the same general harmful conditions.

€

25. OProypyedamaged means:

a. Physical injury to tangible property, including all resulting loss of use of that property.
All such loss of use shall be deemed to occur at the time of the physical injury that caused
it; or

b. Loss of use of tangible property thginot physically injured. All such loss of use shall
be deemed to occur at the time of the oO0occurren
For the purposes of this insurance, electronic data is not tangible property.
As used in this definition, electronic data meansnmiation, facts or programs stored as
or on, created or used on, or transmitted to or from computer software, including systems
and applications software, hard or floppy disks,-ROMS, tapes, drives, cells, data
processing devices or any other media wihigh used with electronically controlled
equipment.

C. The o0Known Lossd6 Rul e

The most significant change to the New IBC CGL Form in the Insuring Agreement are
amendments that effectively transform the ge
basedé6 e€eoverag ohybrid claims maded6 form of
Insuring Agreement for bodily injury and property damage have required the existence

of four factors:

1. bodily injury or property damage;

2. occurring during the policy period;
3. caused byan occurrence; and
4. taking place in the coverage territory.

© Dolden Wallace Folick LLP 8
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However, l nsurers have been plagued in the |
injury and property damage claims. These claims typically arise when bodily injury is a

long-term latent disease (e.g, asbestosis or lead paint poisoning) or property damage is
continuing and progressive i n natur e (envi |
buil dingsodo). I n the context of <c¢claims eviden
injury, the issue that arises is which policy or policies, if any, are required to respond to

claims or litigation that emerge years after the actual work of the insured who is

implicated in the loss has been completed.

As discussed below, the amendments to the Insuring Agreement in the New IBC CGL

Form for bodily injury and property damage attempt to limit and provide more
certainty about which policies must respond
have arisen largely in response to judicial decisions that have expanded the number of

policies that must potentially respond in cases of continuing and progressive losses.

1. Judicial Trigger Theories

The judicial response to the uncertainty posed by former versions of the bodily injury

and property damage insuring agreements in general liability policies has been to adopt
various otrigger theorieso6o to explain when ar
four theories can generally be described as:

(@ O EX posur e 6éThd date gfthe first exposure to the condition
that causes the harm triggers the policy in effect at that time.

(b)) oMani festat i oThédaté the dargage is first discovered,
or ought to have been discovered, triggers the policy in effect at
that time.

(c) ol nj ury TriggerF aTthe date or dates that the damage
actually occurred triggers the policy or policies in effect during that
period of time.

(d)  oContinuous Trigger 6  oTripledrigger 6 - The date from the first
exposure to the condition that causes the harm to the date that the
damage first manifests triggers the policy or policies in effect
during that period of time. 4

4 Seee.g, G. Hilliker, Liability Insurance in CanadaFourth Edition (Markham: LexisNexis Canada Inc.,
2006) at p. 203 lhereafter o Hi | | i ker 6] and M. B. Amotatedd @omme&ial Benerdb . Li ch

© Dolden Wallace Folick LLP 9
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These various trigger theories have been thoroughly canvassed elsewhere and it is not
within the scope of this paper to address each of them in detail.> Yet, both in Canada

and the United States, it appears that the cur
is to apply the o0injury in facto trigger the:
theory.6

The leading case in Canada on the applicable trigger to coverage in acontinuous
property damage claim is the Ontario Court of Appeal decision in Alie v. Bertrand &
Frere Construction Cé. This decision addressed the coverage issues arising from
underlying litigation by homeowners for property damage due to the incorporatio n of
fly ash into the ready-mix cement used in the construction of the foundations of a
number of homes built by the general contractor. The concrete proved defective
requiring complete replacement of the foundations.

The Ontario Court of Appeal was of th e view that the continuous trigger theory applied
in cases where property damage was ongoing over a number of years. The Trial Judge
had canvassed the exposure, manifestation and injury-in-fact triggers and determined
that each, on its own, was inapplicable since the damage was ongoing and each trigger
was inconsistent with the policy wordings and the findings of fact made about when
the loss occurred and when the damage had progressed to the point that the
foundations had to be replaced. The Court of App eal said this about the method for
deciding which policies had to indemnify the insured for damages imposed in the
underlying litigation:

If the injury in fact is found to have occurred at the date of exposure to the hazard, at the date of
manifestation bthe damage, or on a continuous and progressive basis, one might refer to the
application of the exposure, manifestation or continuous trigger theories as descriptive of the
timing of the damage as it actually occurred. However, the most straightfoamardccurate
nomenclature is injury in fact.

If the full extent of the damage has become a certainty at a point in time before it is discovered, the
injury in fact has occurred by that point in time. Consequently, the fact that there may be further
deteroration after that point does not trigger any policies in place after that point, because the
damage is already complete. It will be a matter of evidence at the trial as to when the damage is
complete. The point when the full extent of the damage be&omen is the manifestation date.

Liability Policy (Aurora: Canada Law Book) Looseleaf: Updated Yearly, atp. 122 [ hereafter O0Snow
Lichtyo].

5 |bid., Snowden & Lichty at pp. 11-190 11-50.

6M. G. Lichty, o0The 0Newd Co mma BaectimelConGideraon gfthe2005abi | i ty

| BC CGL Forhewafteet he@ . oZi ¢hty Papero].

762 O.R. (3d) 345 (C.A.) leave toappeal refused, August 28, 2003) hereafter 0Alied | .

© Dolden Wallace Folick LLP 10
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In this case, there was no evidence acceptable to the trial judge that the damage was complete
before the experts did conclusive testing in 1992. Therefore that date was accepted as the date
when the damage became catepl

Because it was not possible on the evidence to determine how much of the damage occurred during
any particular policy period, the application of the continuous trigger theory was appropriate in
order to allow the trial judge to apportion the damageagpro rata basis through the affected

policy periodg.[emphasis added]

Therefore, in the context of a property damage case, it is the injury-in-fact trigger which
determines which policies must respond to the loss, and the duration of the damage is a
matter for proof at trial. However, practically speaking, it will almost always be
difficult, if not impossible, to determine how much damage arose at any given time.
The continuous trigger theory allows a Court to assume that the damage occurred at a
continuous rate during the implicated damage period with the result that all insurers on
risk during that time must respond pro ratabased on time on risk.

The continuous trigger theory has wide acceptance in the United States in cases of
continuous property damage. One of the leading cases is the decision of the Supreme

Court of California in Montrose Chemical Corporation of California v. Admiral Insurance
Company which arose from the insured seeking a defence stemming from
environmental contamination. Fol lowing an exhaustive review of the case law, an
assessment of the intention of the insurance industry in incorporating the concept of
ooccurrence6 into the CGL insuring agreement
expectations of the parties, the Court decided ongoing damage triggered all policies on

risk during the time the damage occurred.

However, while the continuous trigger theory is frequently used in cases of continuous
property damage, at | east one Canadiggnincase h
the context of a bodily injury claim arising from alleged sexual abuse.

In Synod of the Diocese of Edmonton v. Lombard General Insurance Co. of ,Datheda

claimant in the underlying action sued the insured because of sexual abuse he had

suffered from 1978 to 1984 by one of its ministers. The claimant alleged that he only

became aware of the full extent of damages from the sexual abuse in 1998. The insured

sought a defence from two liability insurers, one on risk from April 1982 & December

194 and the second on risk after December 198.
inducing event o, being the alleged sexual abu
not the period of time over which the al ai man

8 |bid., at paras. 1419 143.
910 Cal.4" 645, 913 P.2d 878Hereafter oMontrose | .
102004 ABQB 803

© Dolden Wallace Folick LLP 11
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no allegation of sexual abuse during the period of time the second liability insurer was
on risk, it did not have a duty to defend the insured.

2. Ameri can OKnown Lossd6 Doctrine

Insurers have attempted to avoid liability for continuous bodily injury or  property

damage claims through the Oknown | ossdé doctr
rul e. The oknown |l oss6 doctrine is a common
that insurance is predicated on the concept of fortuity. 11 Accordingly, in surance cannot

be obtained for a loss that has already taken place.

The United States Court of Appeal s, Fourth Ci
Stonehenge Engineering Corporation v. Employers Insurance of Wasau

As most often statedhe known loss doctrine in common law insurance jurisprudence excludes

coverage of |l oss to the insured of which the insur
effective date or knew was substantially certain to oceur. The known | oss doctrine
prevent the concept of an insurable risk from becoming a mere fiction when the insured knows

there is a substanti al probability that it has suf f

Because the known loss doctrine is an affirmative defénge, tbur den of proving the
applicability rests with the party asserting!t.[Emphasis added. Citations omitted.]

The Court of Speci al Appeal s of Maryl and has
follows:

By its very nature, insurance is fundamtally based on contingent risks which may or may not

0 ¢ c ulftlée insured knows or has reason to know, when it purchases a CGL policy, that there is
a substantial probability that it will suffer or has already suffered a loss, the risk ceases to be
coningent and becomes a probable or known loss [which is ordinarily uninsutddléinphasis

added Citations omitted.]

There is Ilittle case |l aw in Canada on the 0Kk
wide judicial consideration in the United States. Whi | e t he concept of 0
makes inherent sense, the emphasized words in the quote above from the United States

Court of Appeals, Fourth Circuit provide insight into the success that U.S. insurers have

had in arguing Oknown ge.ssdéChaasr aacthbeari zted @aoVv &
defencebd, many U. S. Courts have found ways t
UThe oOknown | oss O r estaes,includingcCdlifofni;.ed i n s om

12210 F.3d 296.
13|bid., at para. 301.
14 Maryland Casualty Company v. Hanson et 2006 WL 1805993 (Md.App.) at para. 20.

© Dolden Wallace Folick LLP 12
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|l oss6 doctrine by developing stringent requir
was not fortuitous 1 n owedge priorad thetineception ai therr e d 0 s
policy.

In Montrose suprgt he Court addressed the |iability in
no coverage because the | oss was known at the
insured had received a letter fromt he Envi ronment al Protection
prior to the inception of the insurerodos fir

considered the insured a potentially responsible party for environmental contamination

from whom the EPA could recover remediation costs under U.S. environmental

statutes. The Court decided that the receipt of this letter may have made inevitable an

action to recover cleanup costs against the insured; however, liability was not a

certainty. In order for a liability insurer t o prevai l under the oOknown
insured had to know both the existence and extent of prospective injuries and that it

was liable for those injuries. Since a third party liability policy provides coverage for

the sums that an insured becomes | egal |y obligated to pay, th
until liability is known. 15

Il n summarizing its decision on the applicati
stated:

We therefore hold that, in the context of continuous or progressively deteripratoperty
damage or bodily injury insurable under a third party CGL policy, as long as there remains
uncertainty about damage or injury that may occur during the policy period and the imposition of
liability upon the insured, and no legal obligation tosghird party claims has been established,
there is a potentially insurable risk within the meaning of sections 22 and 250 [of the California
Insurance Code] for which coverage may be sought. Stated differently, threpgosgress rule

will not defeat overage for a claimed loss where it had yet to be established, at the time the insurer
entered into the contract of insurance with the policyholder, that the insured had a legal obligation
to pay damages to a third party in connection with a 18ss.

@ OoKnown Lossdé6 Rule in Bodily I njury Dama

The oknown |l ossdé6 rule has also been applied n
One example is Maryland Casualty Company v. Phillip Hanson et &l.a case involving
claims from numerous tenants against a landlord for injuries arising from exposure to
lead based paint. The liability insurer argued, among other things, that coverage was
barred by the o0known |l ossdéd rul e. This argum

15 Supra note 9, at para 8.
16 |bid.
17 Supra note 13.

© Dolden Wallace Folick LLP 13
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that the manifestation trigger theory applied to trigger coverage. Since the injuries had

been diagnosed and were known to the insured prior to coverage incepting, the insurer

argued that the c¢claims were oknown | ossesd an
endorsed the continuous trigger theory of coverage and concluded that continuous

exposure to the lead paint led to the development of new injuries over time. Therefore,

even if the insured had knowledge that some of the claimants had suffered some kind

of injury from the initial e xposure to lead paint, the ongoing exposure which continued

after the policies at issue incepted meant that the insured did not know of the losses

which arose from repeated exposure. Accor di
rejected.

In another lead paint case, United States Liability Insurance Co. v Selm#n,the First
Circuit determined that the oOknown | ossdé6 doct
in spite of the fact that the landlord had prior warning of the dangers of the use of lead

paint prior to the issuance ofthe policy. The Court determined that t
|l oss6 was subjective, and the burden of provi
Actual knowledge was required on the part of the insured . The policy had been issued

when the building was 95% lead-free, and the insured could have assumed there was

no chance of further harm.

Finally, the oO0known | o0oss06 rule has been exten
are synonymous i n Ameri ca-haij o inugydanbkg Oree wi t h
earlier decision of note is the United States Court of Appeal case of Stonewall Insurance

Company v. Asbestos Claims Management Corporation éf aHere the Appellate Court
determined that the oO0known | omedmanuetfree ofce di d
asbestoscontaining products from indemnification, despite its awareness of potential

asbestos claims. The prospective number of injuries, the number of claims, the

likelihood of successful claims and the amount of ultimate losses were highly uncertain .

Although this was a coverage action under excess policies for asbestogelated personal
injury cl ai ms, it was reasoned t hat t he 0
indemnification . The liability insurer was perfectly entitled to replace t he uncertainty of

its exposure with the precision of insurance premiums, as determined by its
underwriters.

() 0OKnown Losso6 Rule in Property Damage ClI

An example of the successful application of t
decision of the United States District Court, N.D. lllinois, Eastern Division in Central

1870 F. 3d 684 (2 Circuit 1995) (Mass. 1st. Cir.) .
1973 F.3d 1178, 64 USLA 2447 (U.S.C.A."Cir.).

© Dolden Wallace Folick LLP 14
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Mutual Insurance Company v. Useong International, 28d. In this case, the liability

i nsurer sought a determination as to whether
arbitratio n proceedings arising from defective water valves installed in refrigerators.

Prior to the inception of the policy in issue, the insured had entered into an agreement

with the refrigerator manufacturer in which the insured agreed to indemnify the

refriger ator manufacturer for claims arising from the defective water valves. In order

for the liability insurer to successfully re
decided that it had to establish that the insured knew, or, had reason to know, at the

time that it purchased the liability policy that claims related to its water valves had been

made or would be made and the likely extent of its exposure. Since the insured had

entered into the indemnity agreement with the refrigerator manufacturer, the insure r
successfully established the oknown | ossdé6 def

€ The increase in [the insuredds] l'iability and ri s
a reality more than a year before the start of the [policy period]. ... Based on the daifiledh

and its commitment to resolve all claims filed prior to December 2006, [the insured] had a specific

understanding about the extent and scope of its liability that exceeds the substantial probability

standard?!

The decision in Montrose, supraalsoi | | ustrates the application
doctrine in environmental claims involving property damage.

In summary, American liability insurers have had limited success in relying on the

oknown |l ossd6 rule to resist b oindémnify brgler d ut y t o
commercial general liability policy. Judicial results -based reasoning has narrowed the

scope of the rule to the point that a judgment almost has to be outstanding against the

insured in order for the liability insurer to be successful.

3. Canadian Treat ment of the OKnown Lossdé6 Rul

As previously stated, there is scant judicial
Canada. The leading case is the decision irAlie, supra.

In Alie, suprg the argument that coverage was defeated by theo k nown | oss o6 r ul
indirectly advanced by two of the liability insurers on the basis that the general
contractor had failed to disclose material facts prior to the policies in issue coming into
effect. Specifically, the liability insurers alleged that the general contractor failed to
disclose its knowledge of the many homeowner complaints, its consultations with the

20394 F.Supp.2d 1043.
21 1bid., at para. 1050.
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concrete manufacturer, payments made to attempt repairs, its discontinuance of the use
of fly ash, engineering reports from customers and |etters threatening litigation from
homeowners. The Trial Judge decided as a fact that, despite all of the foregoing, the
general contractor did not appreciate the full extent of the problem with the ready mix
cement until 1992. The Court of Appeal agreed that there was evidence to support the
Trial Judgeds findings.

Accordingly, the Court of Appeal, without specifically articulating the concept of

oknown | osso, decided that the insurers coul
because the insured was rot aware that damage to the foundations, and thus loss under
the policies, was a Osubstantial certaintyod a

4. The New IBC CGL Form

In light of the inconsistent application of the four trigger theories to coverage, the move

toward the injury -in-fact trigger theory as modified by the continuous trigger theory,

and the |l ack of success of U.S. Iliability ins
a defence to coverage, the amendments to the insuring agreement for bodily injury and

property damage in the new IBC CGL Form wordings are intended to inject an element

of certainty into future coverage decisions for insurers considering continuous property

damage or bodily injury claims. The New IBC CGL Form introduces wording wh ich

will restrict the number of policies that must respond to a loss in certain circumstances.

@ A ocut offo for andSmbsectmohibaifl) oOoccurrence

The effect of this new subsection is to exclude from coverage any bodily injury or

property damage known by any insured, or employee authorized to give or receive

notice of an occurrence or claim, prior to the inception of the policy. Further, this
subsection odeemso6 an insured to have knowl ec
or bodily injury prior to the inception of the policy. Accordingly, the insuring
agreement for bodily injury and property dama
ooccurrenceo6 at the date the insured has kn
damage.

As discussed below, the threshold for knowledge is set fairly low. There is no
requirement that the insured know the extent of the property damage or bodily injury,
or that it is substantially certain that the insured will have liability for such property
damage or bodily injury. Accordingly, the mere fact that an insured has been put on
notice by a claimant prior to the inception of the policy should suffice to relieve an
insurer of any duty to defend or indemnify.
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() Modified Omanifest &$ubseaiohl.t.r i gger t heory

The effect of this new subsection is to odeem
bodily injury or property damage caused by an occurrence to occur during the policy

period in effect when the insured becomes aware of such bodily injury or property

damage. Accordingly, the moment the insured has knowledge is the moment that all
Subsequent property damage or bodily injury i
policy in effect at the time the insured obtains knowledge must respond to all ensuing

damage. It compliments the exclusion from coverage in a subsequent policy in

Subsection 1.b.(3) for any ongoing bodily injury or property damage after an insured

has knowledge of bodily injury or property damage.

(c) 0Deemedd k nSubskcdon f§).a

Subsection 1d. provides an expansive set of circumstances in which an insured is
odeemeddé6 to have knowledge of property damag
odeemed©od, first, i f an insured reports all [
damage to an insurer [Subsection 1.d.(1)]; second, if an insured receives a written or

verbal demand or claim for compensatory damages because of bodily injury or
property damage [ Subsection 1.d.(2)]byasynd t hi
othermeand t hat b oaoriprbperty dampge hag occurred or has begun to occur

[ Subsection 1.d. (3)]. The | ast o f the three
appears to encompass a situation where an insured has a casual conversation with an
acquaintance about a building that the insured worked on in which the acquaintance

mentions that residents of the building are getting sick from mould exposure because of

water ingress.

Additionally, since the burden is on the insured to prove that a loss is within coverage,

and t hme dd elenowl edge provisions are contained
insured will have the burden of proving that it did not have prior knowledge of

property damage or bodily injury for which it is currently seeking coverage.

(d) Damage that occurs before the insured has knowledge

So, what effect, if any, do Subsections 1.b.(3) and 1.c. of the Insuring Agreement for
bodily injury and property damage have on the obligation to respond to bodily injury

or property damage that occurs prior to an insured obtainin g knowledge of such bodily
injury or property damage? At first blush, the new wording appears to impose the
obligation to respond to all bodily injury and property damage, past and future, on the
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insurer on risk at the time the insured obtains knowledge o f the bodily injury or
property damage. However, and notably, the new subsections are silent on the
obligation to respond to property damage or bodily injury that may have occurred prior
the insured having knowledge of their existence.

The fact that the Insuring Agreement of the New IBC CGL Form is silent on past
damage indicates that there will likely be no change to the current application of the
continuous trigger theory of coverage to such prior damage.?2 To take the leaky
building context as an example again, suppose the insured is the window installer for a
building that is substantially complete in 2002. In 2006, the lawyer representing the
owners of the building writes to the insured and advises it that the windows are
demonstrating premature failu re, water ingress has occurred, and the resulting mould
growth in the building is causing bodily injury to the residents of the building and
property damage to other building components. However, since the letter is silent as to
whether or not the owners plan to seek compensation for such injuries from the
insured, the insured does not give its current insurer notice. In 2007, the insured is sued
for property damage and bodily injury caused by the alleged defective work of the
insured on the building. Th e insured reports the litigation to its new insurer and seeks
coverage.

Further assume that the policies in effect from 20023 2004 contain the existing insuring
agreement for bodily injury and property damage but the policies in effect from 2005 &
2007 ue the New IBC CGL Form, and each policy incepts on January t and expires on
December 3F. The liability insurer pursuant to the 2007 policy will not have to
respond because the insured first had knowledge of bodily injury and property damage
in 2006 when the lawyer for the building owners sent it the letter. For the same reason,
the 2006 policy will have to respond. What about the policies in effect from 2002 &
20057

Since the New IBC CGL Form is silent on past damage, there is no bar to these prior

liability policies responding to damage which occurred during those policy periods. 23

However, the policies on risk from 2002 - 2004 will not have to respond to damage
occurring after 2006 by virtue of the o0deemi
application of the continuous trigger theory. Accordingly, the New IBC CGL Form

limits but does not eliminate the effects of the continuous trigger theory.

22 ichty Paper, suprg note 6, at pp. 1401 5 . See also S. M. Baldwin, 0The 20C(
Commerci al Gener al L i a bserlted at the OIRb InsaranaegCeverkge anch Bracpice

Symposium, December 2002, at p. 40.

23 Lichty Paper, supra note 6, at p. 14.

© Dolden Wallace Folick LLP 18



DOLDEN FOLICK

An interesting question, and likely to be the subject of much future litigation, is whether

or not the 2005 policy must respond, in whole or in part, to damage caused after its

i ssuance by virtue of the o0deemingd provisiol
circumstances, where two or more of the New IBC CGL Forms have been on risk prior

to an insured obtaining knowledge of bodily injury or property damage, that a Court

willadopta proratas har i ng for future damage, subject t
in each of the policies.

5. The | mpact of the New Definition of oOPrope
What impact, if any, does the new definition of oOpro
modified Grant of Coverage in the New IBC CGL Form? This topic is addressed more

fully in the next section of our paper in the

0 d e e miprovgsions must be addressed here.

The New I BC CGL Form definition of oOproperty

25. OProperty damagedé means:

a. Physical injury to tangible property, including all resulting loss of use of that propeitly.
such loss of use shakk deemed to occur at the time of the physical injury that caused it
b. Loss of use of tangible property that is not physically injurAdl.such loss of use shall be
deemed to occur at the time of the O6occurrenceod t

For the purposes ofithinsurance, electronic data is not tangible property.

As used in this definition, electronic data means information, facts or programs stored as or on,
created or used on, or transmitted to or from computer software, including systems and
applications sitware, hard or floppy disks, CROMS, tapes, drives, cells, data processing
devices or any other media which are used with electronically controlled equipment.

The new definition of oOoproperty damagedé in tt
provisi owhéenasdoptrooperty damaged ari swectionajhe def
t h afd]ll such loss of use shall be deemed to occur at the time of the physical injury that caused

itd. Subs ect i on b)) [albsuch toss of uge Bhalt be deemed to o¢dcbedime of the
ooccudrehat cadhsegractctical I mpact of the o0de
section a) is that the policy in effect on the date of the physical injury will be responsible

for all loss of use. If the damage is continuous, then al the policies on risk up to the

time that the insured had knowledge will be responsible for all loss of use . The new
definition odeemso all | oss of wuse resulting
to occur at the time of the physical injury thatcaused it . 't al so odeer
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of tangible property that has not been physically injured to occur at the time of the
occurrence that caused it.

To use the same example of the window installer, assume that instead of bodily injury
claims resulting from mould, mould rots the building to the point that, in 2005, the
municipal building inspector condemns the building and all the residents must move
out. Further assume that the building remains condemned and could not be occupied
until 2006 but the insured is not sued for property damage and loss of use until 2007.
The letter sent by the lawyer representing the owners of the building to the insured in
2006 advises the insured that the building can now be occupied, after it was
condemned. Lastly, assume that there was evidence that rotting ceased in 2004. Again,
the insured reports the litigation to its 2007 insurer and there is no change to coverage
from the prior example.

The New I BC CGL Formds definition for proper
policy to respond to future damage, likely on a pro ratabasis with the 2005 liability

insurer. The 2007 liability insurer is no longer responsible to indemnify because of prior

knowledge of the insured in 2006. Which policy or policies, if any, must re spond to the

loss of use claim?

Under the new definition of oOoOproperty damagebod
2005 nor the 2006 liability insurers would have to respond to the loss of use claim, since

each of their poli ci e ®ccuw atéthetime of tha phisicdl iojeys of us
which ceased in 2004. The policies on risk from 20026 2004 will have to bear any

damages arising from loss of use on apro ratabasis.

What is likely to be subject to future litigation is whether liability insure rs that use the

new definition of oOoproperty damagedé will be ¢
from loss of use when a liability insurer with a policy in a prior coverage year employs
the older form of wordings, whi c providianeand not e

the date of the physical injury or occurrence which causes such loss of use continues
over the years both policies are in effect. Will a Court apply the exposure trigger, to
deem all loss of use back to the prior policy using the older defini t i on of Opr orf

damageo6 or will it use the continuous trigger
on aproratabasi s, notwithstanding the | ater pol i c
oproperty damageo? I n | i ghtlawg it is ltkelyethatcher r e n t
answer is the latter.

6. Summary

In summary, the revisions to the Insuring Agreement of the New IBC CGL Form for
oproperty damaged6 and obodily injurydé wildl r
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claims for continuing property damage or bodily injury. However, with the concurrent
use of the Former and the New IBC CGL Forms containing different Insuring
Agreements there is no doubt a new generation of coverage litigation is waiting to be
determined by the Courts, especially in cases d loss of use caused by continuous
property damage.

D. OProperty Damaged and OEl ectronic Databd

1. Introduction

In the past, Canadian liability insurers have had little guidance from the IBC CGL Form

wordings or from Canadian Courts on the issue of whether and to what extent the loss

of computer or electronic data (and the consequential loss of profits) could be covered

under an insuredo6s g eTheissade hasl been baddressedyin theo | i cy
American Courts, however, even American liability insurers have struggled to define

coverage in this emerging area With the introduction of new definitions and an

express exclusion in the New IBC CGL Form, the IBC is finally providing some

guidance. In the broadest terms, insureds will no longer be covered for any loss of

computer data under the New IBC CGL Form.

2. Property Damage

This portion of the discussion reviews the te
for el ectronic dat a, however t he term oOpro
throughout the New IBC CGL Form. The right of an insured to defence and indemnity

under the New IBC CGL Form policy wordings is contingent upon there being
oproperty damageo6 (in the absence, of Thsour se,
issue awaits judicial determination.

The new definition of oproperty damagedé (prov
el ectronic data does not 6 and asssudhtwiltnet beotiper op er t
subject of indemnity for the insured . Prior to this, Courts had to determine whether or

not electronic data was oOtangible propertyd a
general liability policy.

There is a lack of Canadian jurisprudence with regard to the issues of electronic data.
However American caselaw provides some insight int o the direction our Courts may
take faced with the issues that arise out of the wording in the New IBC CGL Form.
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3. American Caselaw

Courts in the U.S. have reflected inconsistent and inconclusive approaches as to

whet her el ectronic ddt ai naurrsyt ittawt edn @iplhlyes i pa
purpose of triggering an indemnity obligation under a general liability policy. For the

most part, however, U.S. caselaw suggests that electronic data is not tangible property

and will not as a result attract indemnit y obligations.

For example, in the Magnetic Data, Inc. v. St. Paul Fire & Marine Insurance .dhe Court

found that the insuredds I|iability policy did
of i nformation stored on it glgecwhdettlienmsureds ¢ omp
serviced the disks on its premises. The Court determined that electronic data was

ointangibled pr operty:

The insured's comprehensive general liability policy does not covesfloss claim arising from

mistaken erasure of compute i nf or mati on because (a) the policy de
does not extend coverage to damages resulting from loss of use of intangible property and (b) even

if computer information is tangible property, coverage is excluded because damagiyl \wespe

on insured's premises o0for the purpose of being wor

In St. Paul Fire & Marine Insurance Co. v. National Computer Systems?2drbe liability
insurer brought an action for declaratory judgment seeking a determination whether it
was obligated to defend and indemnify its insured . The lawsuit alleged that the
insured misappropriated the confidential, proprietary information giving the insured a
competitive advantage over it in bidding on a contract. At issue was whether the cl aim
all eged damage to otangible property. o

The insured had coverage for oproperty damage

Any damage to tangible propertf others that happens while this agreement is in effect. This

includes loss of use of the damaged propesyltireg from the damage. Property damage also

includes | oss of use of othersd property that has
accidental event that happens while this agreement is in effect.

The Court reasoned that the lawsuit alleging the misappropriation of confidential
information did not ent ai | oproperty damage:}¢
allegation that the information was lost, or that the binders of information on which the

information was stored were lost. The Court concluded t hat the information itself was

not oOtangi bled and no coverage was avail abl e.

24442 N.W. 2d 153 (Minn. 1989).
25490 N.W.2d 626 (Minn. App. 1992).
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Other cases favour the liability insurer. In Seagate Technology, Inc. v. St. Paul Fire &

Marine Insurance Cg?¢ the Court determined that incorporation of the insureds

defective disk drives to the claimant's personal computers did not " physically injure”the

host per sonal computers under the ter ms of
damage. 0 Fi n duckeyMfg. v. Home Imsurancea@the WhS. Court of

Appeals found that a design for a particular project rendered less valuable by the

discovery of a defect in one of its planned components failed to constitute tangible
property for the purpose of i nsulwjeaebwundbyver ag
thelanguage of the policy and we cannot stretch it to includetangible property like the LMS
design. o

A minority of American cases have extended coverage for loss or damage to electronic
data. For example, the Court of Appeals of Minnesota in Retail Sysems, Inc. v. CNA
Insurance Companigsaddr essed t he icengputer tame$ andvdata ardrtangibled
property’ under a general liability insurance policy. In finding for coverage, the Court
stated that:

At best, the policy's requirement that onlgrtgible property is covered is ambiguous. Thus this
term must be construed in favor of the insured. Other considerations also support the conclusion
that the computer tape and data are tangible property under this policy. The data on the tape was
of permaent value and was integrated completely with the physical property of the tape.

In Centennial Insurance Co. v. Applied Health Care Systems2Ittee issue was whether
loss of data constituted "property damage”. The Seventh Circuit Court concluded that a
liability insurer owed a duty to defend to the insured against a lawsuit claiming
damages caused by faulty computer equipment sold by the insured. The defective
equipment had resulted in the loss of data. The Claimant had purchased four
controllers for its data processing system It sued the insured arguing that the
controllers were defective in that each of them had a wiring -connection defect that
caused them to consistently malfunction through the random loss of customer billing
and patient information stored in the system. The Court found that the insurer had an
obligation to defend against the claim, reasoning that the lawsuit alleging computer
mal function and | ost data created at | east th
triggered a duty to defend. Some commentators argue that this case was wrongly
decided because the Court failed to address fully the issues of whether the lost
information was tangible property. 30

2611 F. Supp.2d 1150 (N.D. Cal. 1998).

2723 F.3d 808 (8 Cir. 1994).

28469 N.W.2d 735 (Minn. App. 1991).

29710 F.2d. 1288 (7 Cir. 1983).

30P. Yost, P. Glad and W. Barker,Symposium on Insurance and Technology Artié& SMU L. Rev. 2055.
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4. The Electronic Data Exclusion

The Electronic Data Exclusion in section 2(l) o the New IBC CGL Form states as
follows:

2. Exclusions
This insurance does not apply to:

I. Electronic Data
oCompensatory damagesdé arising out of the loss of
inability to access, or inability to manipulate @l®nic data

|t is worth repeating that the definition of
Form stat es dfjorphe puspssesyof thishiresuranae, electronic data is not tangible
propertyp and st ates that for theopuopesty oamad
oelectronic datad means:

éinformation, facts or programs stored as or on,
computer software, including systems and applications software, hard or floppy disks, CD

ROMS, tapes, drives, cellslata processing devices or any other media which are used with
electronically controlled equipment.

So, if a claim is made by a third party against an insured for compensatory damages

arising out of the loss or damage of electronic data, the New IBC CGL Form specifically

excludes coverage. Insureds will have to purchase special endorsements for this type of
coverage and pay an additional premi um. 0Te
below, provide coverage for this kind of loss.

The Electronic Data Exclusion in the New IBC CGL Form states that the insurance will

not cover any oOcompensadrigng gutoba mdge d @ stsh atf , a roe
us e, or damage to el ectroniécardatiand@ ioTh.eroiliiec
This language is used throughout the New IBC CGL Form Exclusions and it is distinct

from the anti-concurrent cause language found in select Exclusions in the New IBC

CGL Form (discussed at length later in the paper). The use of ‘frlsiegowor di ng
of i sedetéeb as a result, the Exclusion is in
there Iis no oOcausati on r ngeueralrecemeBritistdCoiumbiat he E X
cases Courts considered the effect of exclusi
and found for the insurer. 31 The very fact that the matters were litigated shows that
causerelated language in exclusions in the Former IBC CGL Form can be problematic.

31Jordon v. CGU Insurance Co. of Can&i®4 BCSC 402 eahy v. Canadian dtthern Shield Insurance Co
2000 BCCA 408.
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The i mpacarsingdutofbohe amguage in the New | BC CGL F
are not based on o0caused but rather based on

5. Technology Liability Policies

Since electronic data is excluded from coverage under the New IBC CGL Form, the
commercial insured may elect to purchase a differing policy, the Technology Liability

policy. These policies are the response of a number of Canadian liability insurers to

emer gi-ogmmer c e 0 Thpse poalicies are tailored to specifically address the

reality of the role technology plays in the world of contemporar y business. Some of

these new policies afford simple and broadly worded coverage. Others afford a more

complex set of coverages and defined terms. This species of policy provides an insured

wi t h protection, however v-ao mrear relabdr ments, a myr
including the storage and use of electronic data.

Under a typical Technology Liability policy, the insurer pays those amounts an insured
becomes legally obligated to pay for wrongful acts:

1. [in the insuredds] epiees;oror mance of technology s

2. [resulting] in the failure of [the insuredds] t
serve the purpose intended.

0Technology Servicesd means any computer or el e
performed by [an insured] fathers, including system analysis, systems programming,

data processing, system integration, outsourcing development and design and the

management, repair and maintenance of computer products, networks and systems.

0Technol ogy Product fdrdwanse sofiveare arrrelatect edestqonict e r
product, equipment or device that is created, manufactured, developed distributed,
licensed, leased or sold by [an insured] to others, including training in the use of such
computer hardware, software or relatecht@logy products.

6. Conclusion

The Electronic Data Exclusion was added to the New IBC CGL Form to compliment the
revised definition of oOproperty damageo which
is not considered tangible property. Until the Canadian Courts have opined

definitively on the language in the Electronic Data Exclusion, including the definition of

Electronic Data, Canadian liability insurers will continue to face some uncertainty on

the extent of coverage available to insureds In light of this uncertainty, it is strongly
recommended to have insureds purchase a Technology Liability policy to respond to

© Dolden Wallace Folick LLP 25



DOLDEN FOLICK

coverage needs, particularly as the storage, maintenance and use of electronic data now
drives the modern commercial environment.

We now turn to another significant limitation on the Grant of Coverage in the New IBC

CGL Form, namely the narrowing of the kinds of damage that attract indemnity,
achieved through the use of the term oOocomper
another example of how Canadian liability insurers and the IBC have reacted to the

judicial results that broadened coverage beyond what was originally contemplated

under Former IBC CGL Form wordings.

E. A Narrow Definition of o6Compensatory Damag

1. The Wordings

Under the Grant of Coverage in the New IBC CGL Form, the Insuring Agreement
states:

1. Insuring Agreement

a. We will pay those sums that the insured become legally obligated to pay as
ocompensatory damages because of obodily i whchthyd or oOoprop
insurance applies. We wi | | have the right an
s e e ki n gompemsaterg damages However, we wi || have no dt
i nsured against zampensatary damages 6f osre eckb ondyi 1oy i nj ur yé
oOproperty damagedé to which this insurance does

investigate any o0occurrenced6 and settle any <c¢l a

(1) The amount w e compehsatory pdanyaged @ 1S 0
limited as described iBectionlll & Limits of Insurance; and

(2) Our right and duty to defend ends when we have used up the
applicable limit of insurance in the payment of judgments or
settlements under Coveragés B or D or medical expenses
under Coverag€.

No other obligtion or liability to pay sums or perform acts or services

is covered unless explicitly provided for under Supplementary
Payments Coverages, B andD.

Il n the New I BC CGL For m, ocompensatory dam

0Compensatory damageesod awarded mspaymentnier qaetual injury or
economic | oss. 0 Gaesnotanclsd@unitive gr exéraphary daenagés or the
multiple portion of any multiplied damage award.
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The term oOcompensatory damages O tsadof msuranceo me s i
Section of the New IBC CGL Form, discussed in the later section of this paper entitled
oLimits ofdfThesGeaprcal Aggregate Limito.

2. The I mpact of Defining oCompensatory Damag

The words oOcompensatory icianmelg mshé NewlIBEYXGla pi vot
Form. The term is now a defined in the New IBC CGL Form, whereas the term was not

defined in the Former IBC CGL Form. The wor d o0damageso6 i s not s
but rather only in the cont eptropferdgompenagatdc
step of defining oOcompensatory damageso in t

traditional indemnity aspects of general liability insurance . The definition recognizes

that certain monetary exposures an insured confronts are personal and not transferable

to an insurer. Examples of such personal liabilities include liability for punitive

damages, criminal penalties, an order for specific performance under a contract, or, an

order for restitution. 32 It can safely be assumed that the BC decided to define the term
ocompensatory damagesoO6 to remove any uncerta
other types of damages. The new definition will minimize the likelihood of any

coverage dispute as to what kinds of damages are to be indemnified. There may still be

issues of interpretation with older versions of the Former IBC CGL Forms, but going
forward, the step of defining the term O0comp:¢
IBC CGL Form should curtail much of the current debate.

3. Canadian Caselaw

It is helpful to distinguish how Canadian Courts have traditionally defined
ocompensatory damagesao. This is of particul ai
between other kinds of damages awarded by the Courts, particularly aggravated or

puni tive damages.

@ o0Compensatory Damagesd Versus Punitive

o0Compensatory damageso6 in the | aw of contract
suffered loss or damage with an award of money. Under the New IBC CGL Form, an
insured wil | receive ocompensatory damagesoé for eit
injuryao. Courts have drawn a firm distinctior
punitive damages. A complete discussion of types of damages are beyond the purview
of this paper, however, in general, punitive damages are based on the conduct of a

32C. Brown, J. Menezes, Cassels Brock & Blackwelllnsurance Law in Canada&ol. 2 (Toronto: Thomson
Carswell, 2002) at section 1862.
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Defendant in a | awsuit, a s The gnp af gueitdve damages h e P a
i's not to compensate a Plaintiff, but to pun
damages6 amldaroyexdaa€magesod are often wused 1inte

damages are also based on compensation. Aggravated damages will be awarded where

the conduct of the Defendant heightens the loss of the Plaintiff. Aggravated damages

are @aaugomentati add off amwmpensatory damages an
intangible injuries such as distress or humiliation. 33

Canadian caselaw illustrates how the Courts define and distinguish between types of

damage. For example, inWhiten v. Pilot Insurance C@#4 the Plaintiff brought an action

against the insurer for breach of contract. In its landmark 2002 decision, the Supreme
Court of Canada distinguished punitive damages from damages that were

compensatory in nature. The Court determined that punitive damages were awarde d
against the insurer in this breach of good faith case as a means of punishing the wrong
doer for reprehensible or malicious conduct; punitive damages were not

ocompensatoryo6 in nature.

In a tort case, the Manitoba Court of Queens Bench inVictoria GenerbHospital v. General

Accident Assurance Co. of Can&deoncluded that o[p] unitive damages are not compensatory

i n n a tlnuthisecasé, the insurer had issued a policy that stated it was liable only for
compensatory damages. However, the Court found that punitive damages were not
compensatory in nature d and the insurer had agreed, in a later section of its policy, to

pay all sums which the insured became legally obligated to pay. The Court found that

coverage was clearly broader than an obligation onl' y t o pay only 0comj
damageso.

On the other hand, in Vorvis v. Insurance Corporation of British Colum#figa breach of
employment contract case) the Supreme Court of Canada determined that aggravated
damages were compensatory in nature. The Court stated that

Aggravated damages are awarded to compensate for aggravated damage. As explained by
Waddams, they take account of intangible injuries and by definition will generally augment
damages assessed under the general rules relating to the assadfsdentges. Aggravated
damages are compensatory in nature and may only be awarded for that purpose. Punitive
damages, on the other hand, are punitive in nature and may only be employed in circumstances
where the conduct giving the cause for complaiof such nature that it merits punishment.

33Vorvis v. Insurance Corp. of British ColumH{ia989] 1 S.C.R. 1085hreatfter o6Vorvisé | .
342002SCC 18.

351995 CarswellMan 54 at para 34.

36 Vorvis, supra note 32.
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In Thomson v. Zurich Insurance C¥.the Court was asked to award both punitive and
aggravated damages against the insurer. The claim arose out of nonmpayment of
accident benefits under a motor vehicle policy. The Court concluded that in order to
support an award of punitive damages, evidence of malice was required. The Court
distinguished punitive damages from aggravated damages and noted that the latter
was a form of compensatory damages.

In the case of Palliser Regional Division #26 v. Aviva/Scottish & York Insurance €dhe
Court found that the insurer had a duty to defend an insured in a claim for

compensatory damages, but not for a claim for aggravated or punitive damages as they
fell outside of the purvie w of the policy. It was not clear from the case whether
compensatory damages was actually defined in the policy but the Court did not

consider the Thomsoror Vorvis cases,supra

Canadian cases have generally followed the meaning of compensatory damages vhich
is now codified by the New IBC CGL Form, namely that compensatory damages do not
include punitive or exemplary damages.

() When the Term o0Compensatory Damageso i s

In general, Canadian Courts have consistently determined that where policy wordings

refer to ocompensatory damagesdéd there is no
damages. I n one case where t he term o0dama
ocompensatory damagesdé but the word compensa
referred to the def i ni ti ons of damages and compensato
Dictionary:

édamages i s defined in Part I of t he Policy as

15 Black's Law Dictionary, 6th ed. St. Paul, Minn: West Publishing Co. 1990 defines "damages"
as :Apecuniary compensation or indemnity, which may be recovered in the courts by any person
who has suffered loss, detriment, or injury, whether to his person, property or rights, through the
unlawful act or omission or negligence of another. A sum of monaydad to a person injured

by the tort of another

16 It further defines "compensatory damages" as:
Compensatory damages are such as will compensate the injured party for the injury sustained,

and nothing more; such as will simply make good or replacéossecaused by the wrong or
injury. Damages awarded to a person as compensation, indemnity or restitution for harm

371984 CarswellOnt 649 (Ont. H.C.).
38 2004ABQB 781
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sustained by him. The rationale behind compensatory damages is to restore the injured party to
the position he or she was in prior to thpiig .39

The Court used this definition to hold that
were not akin to compensatory damages and not covered under the policy.

3. American Caselaw

A review of American coverage cases is helpful to illustrate the different approaches the
Uu. S. Courts take when oOdamagesdé are a definec
the term is undefined.

When the term o0O0damagesod6 is undefined, some Am
specific language, a liability policy sh ould respond to an award of punitive damages. 40

For example, in Philadelphia Indemnity Insurance Company v. Stebbins Five Compathes

U.S. District Court found that where a liability policy does not specifically exclude

coverage for punitive damages and where the policy stated that the liability insurer will

pay hoose sums that the insured becomes | egally
injarybBere was coverage for punitive damages.
language did not provide coverage only for compensatory damages, and did not

distinguish between compensatory and punitive damages. Finally the Court

determined that coverage for punitive damages would not be contrary to public policy

in the state of Texas, which did not prohibit coverage of a punitive damages award in a

liability policy.

Li ke Canada, where the policy | anguage refer
reference t o ocompensatory damageso) , S 0ome
odamages, 6 a srdinarhyalefimed, wak broasl enough to encompass punitive

as well as compensatory damages*? Other American cases show how the Courts have
interpreted the term 0cWiowilamkka\lt Bublg SedveerMug e s
Ins. Co#®att or neyndds cfoesetss awer e determined to b
according to the United States Court of Appeal, Third Circuit . In McMillian v. F.D.I.C .44,

the United States Court of Appeals found that: 6 compensat ory damages®o
damageso6 ar e stheyioaugenatl dasnageseothar than punitive or exemplary

0.
e 0

39 Akey v. Encon Insurance Managers In2001 CarswellOnt 1996 (Ont. Sup. Ct.).

40 Snowden & Lichty, suprg note 4at p. 81.

41 Not Reported in F.Supp.2d, 2004 WL 210636 N.D.Tex., 2004.

42 Carroway v. Johnso@ 245 S.C. 200, 139 S.E.2d 988d South Carolina StatBudget & Control Bd. v. Prince,
304S.C. 241, 403 S.E.2d 643 (S.199)).

43399 F.3d 224 C.A.3 (Pa.R005.

4481 F.3d 1041C.A.11 (Fla.)]1996.

© Dolden Wallace Folick LLP 30


http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1965125216&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1991073990&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1991073990&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro

DOLDEN FOLICK

damages Finally, in Barnette v. Brook Road, Ing€the Court found that under Virginia

Il aw, ocompensatory dalowadgas a reéeompanseefor foss wsiguryo €
actually received and ihade loss occurring to property, necessary expenses, insult, pain, mental
suffering, i njury to. The eonclusop totbeadrawmom fromthesad t he

cases is the less ambiguity, and the more exact definitions in a liability policy, the better,
not only for the sake of the insured and liability insurer, but particularly for the Courts
when called upon to interpret the liability policy.

4. Conclusion

Based on the definition of o6compensatory dama
will n ot provide coverage for punitive damages. However, what remains to be seen is

whether or not a Court award for aggravated damages, based on Canadian caselaw

reviewed above, will be compensable under the New IBC CGL Form.

The paper now shifts focus from the new limitations in the Grant of Coverage under
Section 1 of the New IBC CGL Form to address the extent to which the Exclusions act to
impact on coverage. Exclusions in the New IBC CGL Form are as critical as the Grants
of Coverage. We also examine tle relevant definitions which have been expanded
under the New IBC CGL Form.

1. EXCLUSIONS
A. The Impact of the Derksen Decision: Concurrent Causes of Loss Lanquage
1. Introduction

In the broadest terms, this section outlines wording revisions that increase the operation
of certain exclusions in situations where two or more consecutive or concurrent perils
give rise to a liability exposure. The practical effect of these changes is to move the
defence obligation from the liability insurer onto the sh oulders of either an automobile
liability policy, or, other more specialized forms of coverage such as marine liability, or
aviation liability policies.

Historically, when faced with a claim for coverage under a liability policy, Canadian
liability insurer s | ooked to deter mine |if there was a
cause of the loss. If so, and that cause of the loss was an included peril of coverage, then

45429 F.Supp.2d 741 E.D.Va., 2006.
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coverage was granted. If that cause of the loss was an excluded peril, then coverage
was not available.

However, the term oOproximate caused6 is a negl
an insurance policy analysis can be problematic. In the past decade there has been a

shi ft away from the oOoproximate capppacbtoappr oa
ascertain if a peril fits within the outer parameters of coverage. This issue was

ultimately considered in 2001 by the Supreme Court of Canada in the Derksencase The

Supreme Court of Canada not only assumed the role of deciding if there could be more

than one cause of a loss, but also outlined the method for determining the applicability

of coverage when one of the losses was covered and one was excluded.

The liability insurance industry has typically taken the stance that exclusions are

premised upon either the existence of another policy of insurance, or, because the loss

was not fortuitous. However, our Courts are finding there can be many losses arising

from a omi xo6 of peril s, some of which are <co
bec o meéoedthe insured have coverage when one of the perils is excluded and yet another peril
that contributed to the loss is covered under the pplicyd

Trial Courts have responded to the decision in Derksen, supran unpredictable ways .

Given the varied response, t he | BC ecbnewréne chusatiom i nc |
|l anguageo6 in the New I BC CGL Form Automobil e
well. The qgquestion becomes how wil/ the €ourts
Derksed® | anguage 2-Derkédda tr edospuolst s wi | | now be el i mi:
2. The Law Before Derksen

Thirty years ago Canadian Courts would have likely adopted the English Court of
Appeal 6s practice that where two causes of a

not, the Court would sear ch dteot eddni ne whi ch cause i S t he
causé 60Fi fteen years ago the Supremrme tCaoslrotul adf n(
debate on whi ch of vari ous causes of a |l oss

addressing this mepah y s i ¢ ad4’ Thenpténcyéars ago, the B.C. Court of Appeal
spoke on this issue. It clarified that a very common cause of loss in B.C., namely water
damage due to seepage and leakage, may in fact have a concurrent or second cause,
namely a burst water pipe (one typically covered, the other typically excluded). 48 By
this time, the judicial door was opened to a series of otherwise excluded claims against

“%Wayneds Tank & Pump Co. V. E[t9F4] @.B.%r 6 s Liability Assur :
47 CCR Fishing Ltd. v. British Reserve Ins. C[d990] 1S.C.R. 814.
48 Pavlovic v. Ecoomical Mutual Insurance Compar(t996),99 B.C.L.R. (2d) 298 (C.A.).
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Canadian liability insurers, which caused great debate as to what constituted
oconcurrenft lcaus.es

In the same time period the Supreme Court of Canada gave a broad interpretation to

t he waownédrship,ause or operaton o f a. Inthehcase of dmos v. I.C.B.C* the
Court concluded an injury arose out of the ownership, use or operation of a vehicle,
after an individual had been attacked and shot through the window of his car by
persons apparently attempting to gain entry to the car. The Court found the incident
resulted from an -kbnoowln naatyi vaintdy owetld anehputc h
and found a sufficient connection between the injuries and the use of the vehicle. In
doing so, the Supreme Court considered the causation issue and noted that the words
oarising out 0b were viewed in certain cases as words of a much broader sigificance

t h acaused by . It was decided that negligence
vehicle did not need to be the cause of the injury.

All of these rulings would ultimately play a role in the decision in  Derksen, supra.

3. The Derksen Decision

In 2001 the Supreme Court of Canada considered the coverage issues that arose out of

an accident in which one child was killed and three were injured. A steel base plate
(part of a road sign assembly), which had
defendant driver as part of the clean up at a work site, flew off the truck through the
windshield of an oncoming school bus.

The Plaintiffs alleged negligence both at the work site and in the operation of the truck.
The Ontario Trial Judge decided that the accident resulted from concurrent causes,
negligent clean up and negligent operation of the truck, and that both the liability
policy and the auto policies provided coverage. This finding was upheld by the
Supreme Court of Canada. This conclusion wasreached notwithstanding the standard

mo t

r

be

exclusion in the liability policy of the oOouse

The Supreme Court of Canada made the following broad findings

(@) Derksen, supraywas based on a series of events that were separate
causes contibuting to the same loss, as opposed to a series of
events that were the same cause of the loss;

(b) Insurers may suggest there was an independent and intervening
act (more proximate cause) that broke the chain of causation, but

49[1995] 3 S.C.R. 40%hereafter )Amosd | .
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this is not correct. The operation of an intervening force will not
ordinarily absolve a defendant of further responsibility if it can be
considered a normal incident of the risk created by the harm;

(c) Where there are concurrent causes there is no presumption that all
coverages are oustel if one of the concurrent causes is an excluded
peril. This is a matter of interpretation and must be expressly
stated in the insurance policy;

(d)  Asinsurers have language available to them that would remove all
ambiguity from the meaning of an exclusion c lause in the event of
concurrent causes, there was no reason to decide in favour of the

insurer;
() The broad interpretation of the phrase
operation of an automobiledéd did not app

t he phrase 0 arplies mdhe contéxt obd daimafqr

coverage. InDerksen t he phrase oOarises out of o \
of an exclusion clause (in the CGL policy) which is given a narrow

interpretation.

() There was nothing in the CGL policy to indicate there was no
coverage for an insured risk if an expressly excluded risk was an
additional cause of the injury. Therefore the exclusion clause was
ambiguous with respect to losses from concurrent causes; and

(9) Each insurer was liable for coverage for only that portion of the loss
attributable to their insuredods ri sk.

4. The Application of the Derksen Decision in Motor Vehicle Cases

Despite what is described as a continuing shift toward a more expansive definition of

the phrase oOarising out ofvelieclus® Dirnoeetrad i
Amos, suprathe ruling in Derksen, suprahas allowed Courts to look to other conduct

which might have otherwise been included und
following are some examples:

(@  Oil Leaked from a fuel truck and caused pollution to lands

Al t hough a fuel |l eak is considered to
known activitydé to which vehicles are |
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the operation of the fuel truck, this was also a failure to inspect the
fuel lines which was deemed to be covered under the CGL policy.
Both the auto and CGL policies applied. 0

(b) Motor vehicle accident caused during a sales demonstration of
vehicle

The insured caused the accident while demonstrating an

amphibious vehicle. There was an exclusion for the use and

operation of a motor vehicle. The Court found a concurrent cause

ofthelossdt he i nsuredds all egediwhchdef ecti ve
was covered under the policy. 51

(c) Dog in back of open truck bites person

The allegation that the Defendant dog owner failed to keep his dog

contained in the vehicle constituted a causal connection to the loss

and therefore was a oOouse and operationo
dog also called for coverage under the
Both the general liability insurer and the auto insurer were

required to provide a defence and indemnity for the Defendant. 52

Auto insurers and insureds will continue to rely on Derksento try and stretch the web of

coverage wide enough to find a second cause of a loss to obtan additional coverage.

Fortunately for Canadian liability insurers, the Ontario Court of Appeal has offered

some guidance on how to deal with pleadings that attempt to obtain dual coverage . In

the Ontario Court of Appeal decision in Unger (Litigation Guardian of) v. Unge® an

employee, while driving his work vehicle, injured the Plaintiff. The Plaintiff sued both

the employee and the employer. The Ontario Court of Appeal determined that an

allegation against the employer for negligent hiring, training or supervision of the

employee may be germane to whether the defendant was negligent in the use or
operation of a vehicle, but not ThaCoursdtatesh d al or
that o[ T] he all egati ons, even i ftugeofoavmmtdr,vehialé t h o ut
would not allow the insured to succe®d.

SHarveyds Oil Ltd. v. LobQ@abada?0D3 NEECGTP 158 affirmech 2004NBOA®.e Co .
51 Neary v. Wawanesa Mutual Insurance C8003 NSCA 66

52 Taylor v. Maris 2004 BCCA 391.

53[2003] O.J. No. 4587 (Q.L.)(C.A)ljereafter 0Unger6 | .
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5. The Impact of DerksenWording in the New IBC CGL Form Exclusions

The New I BC CGL Form has si x-coecurent gasise ofnas t hat
| os s 6 |.arhegpurpogeeof the language is to avoid the judicial results created by
Derksen, supra T h e ecaomtciur r ent cause of a |l ossdé6 | ang

Aircraft or Watercraft Exclusion (which is only briefly addressed here). There are also
four so-called common exclusions in the New IBC CGL Form. These four exclusions
are:

° the Mould Exclusion;

. the Nuclear Energy Liability Exclusion;
o the War Risks Exclusion; and

° the Terrorism Exclusion.

The exclusions for Mould and for Terrorism are dealt with at some length in other
portions of this paper. Thankfully, Canadian caselaw on the interpretation of the
exclusions for War Risks and for Terrorism is almost non-existent.

(@)  The Automobile Exclusion

€ 2 . Exclusions
This insurance does not apply to:
f. Automobile
0OBodi lyyo ionrj uorproperty damaged6 arising directly
out of the ownership, mai ntenance, use or entr
owned or operated by or on behalf of or rented or loaned to any insured. Use includes
operatim and Ol oadi n drhisoexclusion bppledregardless of any other
contributing or_aggravating cause or event that contributes concurrently or in any
sequence to the o0bodily injurydéd or Ooproperty da

The new wording identifies an exclusion for any range of liability for property damage

or bodily idjuegthyi osrngndi r eudfthg gwnershipovhol e o
use of an automobile (by the insured or anyone else the insured entrusted it to),
oregar dl ess o buting cayse ortadggevating camseé orievent that contributes
concurrent !l y orTheitalicizechsgctioheag noted arecledrly designed to

eliminate the expansive scope of coverage adopted inDerksen, supra.The exclusion also

bars any indemni t vy exposur e surrounding t he ol oadi
automobile.
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The Automobile Exclusion also applies if there are allegations arising from the
employment law context, applying as follows:

even if the claims against any insured allege negligencther wrongdoing in the supervision,

hiring, empl oyment , training or monitoring of othe

caused the bodily injury or property damage involved the ownership, maintenance, use or

entrust ment td oonolher £ 6oft hany idawwned or operated

insured.

This wording in the New IBC CGL Form Automobile Exclusion is designed to restrict
coverage in situations where a negligent act is committed by an employee during the
course of his or her employment, for instance, causing an accident whilst driving a
vehicle owned by the insured; the accident allegedly caused by negligent business
practices of the insured, such as poor training or supervision. 54

There are three exceptions to the Automabile Exclusion which have the effect of
admitting coverage in certain situations:

This exclusion does not apply to:

1) oBodily injury6 to an employee of the insuredé

2) 0Bodily injuryod or Oproperty damagrepgr ari sing

b

. 0

0

mai ntenance of any oautomobiled owned by the insur
days or more provided the | essee is obligated wunde

insured.

3) The ownership, use or operation of machirgpparatus or equipment mounted on or attached
to any vehicle while at the site of the use or operation of such equipment, but this exception does

not apply when such equipment is used for the purpo

These three exceptions to theAutomobile Exclusion could give rise to coverage in any
one of the following scenarios:

@ An insuredds employee sues his or her

accident occurring due to negligent maintenance while he or she is

operating t he i n sracticallg d@vevev, eiththec | e . P

employee was working at the time of the accident the claim would
be statute barred by workers compensation legislation and
coverage would not be required.

¥ Unger, supra
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(b) A defective vehicle the insured had leased on a long-term basis
causes a bss and there was no provision in the lease requiring the
lessee to obtain insurance. In practice, this will arise infrequently.

(c) An oi | tank mounted to the back of an
leak, damaging third party property. The exclusion would n ot
apply in this situation . In one case, a Newfoundland Court found
an oil leak was connected to the operation of the fuel truck, but was
also a failure to inspect the fuel lines and was therefore deemed to
be covered under the general liability policy. Both the auto and
general liability policies applied. 55

Several issues arise from the exclusionary language in the New IBC CGL Form
Automobile Exclusion, namely, circumstances involving the loading and unloading of
the automobile, supervision of employees and conduct in the course of employment,
each of which is examined below.

First, 0l oading and unloadingdé is now a defi
follows:

oOLoading or unloadingdéd means the handling of proper

a. After it is moved from the plaovhere it is accepted for movement into or onto an aircraft,

watercraft or oautomobil eb;
b . While it is in or on an aircraft, watercraft or
C . While it is being moved from an aircraft, wate

finally delivered,;

but ol oading or unloadingdé does not include the mo
device, other than a hand truck, that is not attach
The loading or unloading of people is noti ncl uded in the definitioc
unl oadi ngod. Arguably a personds exit or entr
definition of the oO0operationd of a vehicle, b
problematic for Canadian liability insurers. What about the storage of goods in a
vehicl e, or negligent pl acement of items in

unl oadingo addition to the exclusion was <cl ea
pattern in Derksen where the accident was caused by the improper placement (or
0l oadingdéd) of a steel pl ate on a truck.

5Har vey 0 ssugpa | Ltd.
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|l s this definition of 01 oaDerksegtheourtconcluded di ngo
the accident occurred as the result of concurrent causes; negligent operation of thetruck

and negligent clean up of the work site. The Court did not describe this concurrent tort

as one of negligent loading, although that was what had happened. Therefore, although

the New IBC CGL Form purports to deal with the type of fact pattern set o ut in Derksen

a Court may or may not concur that this wording adequately addresses the issue. The

|l BC6s concerns over the I|iability exposure fr
and unloadingd are reflected ionsaswek Aircraft

Second,if an insured is alleged to have negligently supervised his salesman who injures

a third party with the i nsur.eTthé OGntanoeCbhurtofl e , t h
Appeal has already concluded that supervision is not a concurrent cause of a loss.
Supervision c¢l ai msélwegael ocdheaernaecdtéera z@ati on r at
cause of the injurgy>$

The third issue is conduct that arises in the course of employment. In Neary v.
Wawanesa Mutual Insurance Cd.,the Court concluded that the insured caused an

accident while demonstrating an amphibious Vv
policy contained the standard exclusion for the use and operation of a motor vehicle.
The Court held that another, concurrent cause of thelossdt he i nsuredds al

defective salesmanshipd was a peril covered under the general liability policy.

This new exclusionary language is designed to exclude coverage in a situation like the

Nearydeci si on; odefective s al myspmades dniexcldsion The
foroé the supervision, hiring, employment, Ther ai ni n
term oOemploymento6 is a broad ter m Naanydlfso,oul d

then this language would eliminate any claims f or o6def ecti ve sal esmans
not yet been judicially considered, so it is also possible a Court might find

oempl oyment 6 does not mean conduct in the cou
salesmanship.

(b)  The Mould Exclusion
The New IBC CGL Form Mould Exclusion reads as follows:

2. Fungi or Spores

a. oBodily injuryéo, oproperty damaged or oper son
other cost, loss or expense incurred by others, arising directly or indirectly from the

56 Thompson vWarriner 2002 CarswellOnt 1476 (Ont. C.A.).
572003 NSCA 66
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actual, alleged or threatenéchalation of, ingestion of, contact with, exposure to,
existence of, presence of, spread of, reproduction, discharge or other growth or any
ofungi 6 or oOsporesod6 however caused, including
prevent, respond to, test for, mitmw, abate, mitigate, remove, cleanup, contain,
remediate, treat, detoxify, neutralize, assess or otherwise deal with or dispose of
o0fungi 6 or Osporeso;
b. Any supervision, instructions, recommendations, warnings, or advice given or which
should have beenwgin in connection with a. above or
c. Any obligation to pay damages, share damages with or repay someone else who must
pay damages because of such injury or damages referred to in a. or b. above.

This exclusion applies regardless of any other contributingoggravating cause or event that

contributes concurrently or in any sequence to th
Opersonal and advertising injurybo.
The final paragr aphgormrowmrtrag mti nlgo s sh el adraghuage o6

exclusions for Mould, Nuclear Energy Liability, Terrorism and War Risks. Once again,

this anti-concurrent causation language is a direct result of Derksenand will likely have

an i mpact on the insured which may have had
| o s s dionp Mauld claims are perhaps the most likely of all claims to invoke a debate

over the origin or true cause when considering coverage.

(c) The Terrorism Exclusion

The Terrorism Exclusion is an entirely new exclusion that did not exist prior to the
September 11, 2001 terrorist attacks. It was introduced into the New IBC CGL Form as
a result of the monetary severity of terrorist acts, and because the Former IBC CGL
Form exclusion for War Risks did not cover acts of terrorism. The Terrorism Exclusion
reads as follows:

This insurance does not apply to:

o0Bodily injuryéo, oproperty damaged6 or oOoperson:
directly or indirectly, in whole or in part, o}
decision of a government agenay other entity to prevent, respond to, or terminate
oterrori smoé. This exclusion applies regardl ess
cause or event t hat contributes concurrently ot
Oproperty damalgeadndradypemrtsiosi ng injuryo.

Terrorism is a defined term in the New IBC CGL Form, as follows:

oan ideologically motivated, unlawful act or acts, including but not limited to the use of violence
or force or threat of violence or force, committed by debalf of any group(s), organization(s) or
government(s) for the purpose of influencing any government and/or instilling fear in the public
or a section of the public. ¢
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Specialized coverage is available for acts of terrorism. The Terrorism Exclusion itsef is
discussed at length in Section IIl.H. of this paper.

(d)  The War Risks Exclusion

The War Risks Exclusion reads as follows:

oBodily injury, property damage, or per sonal and
indirectly, in whole or in part, oubf war, invasion, act of foreign enemy, hostilities (whether war

be declared or not), civil war, rebellion, revolution, insurrection or military power. This exclusion

applies regardless of any other contributing or aggravating cause or event that westrib
concurrently or in any sequence to the Oobodily inj
injuryo.

One of the few cases Canadian cases to deal with the war risk exclusion arose out of the
Oka crisis in 1990. The Quebec Superior Court ruled thatthe Oka crisis was not a
rebellion or insurrection; the insured had to indemnify the Plaintiff for damage to
property. Interestingly, the words insurrection and rebellion were not defined in the
policy in question. These terms are not defined in the New IBC Form either.

(e)  The Nuclear Liability Exclusion

The Nuclear Liability Exclusion in the New IBC CGL Form reads as follows (with
changes underlined for ease of reference):

a) Liability imposed by or arising from any nuclear liability act, law or statoteany law
amendatory thereof;

b) 0Bodily injuryd, opprepent yaddmaithegedpeddtb si ng i nj ur
which an insured under this policy is also insured under a contract of nuclear energy
liability insurance (whether the insured is uramed in such contract and whether or not
it is legally enforceable by the insured) issued by the Nuclear Insurance Association of
Canada or any other insurer or group or pool of insurers or would be an insured under
any such policy but for its termination op exhaustion of its limit of liability.

C) o0Bodily injuryo, prerecmearatly achalmaagdesakingdiri song i nj L
directly or indirectly from the onucl ear energy
1) The ownership, maintenancei,l iotpyedr abtyi on or us¢

or on behalf of an insured;

2) the furnishing by an insured of services, materials, parts of equipment
in connection with the planning, construction, maintenance, operation
or use of any oOnuclear facilityo;
3) the possession, consumption, use, handldigposal or transportation
of 0fi ssionabl e substances: or of ot her or
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radioactive isotopes, away from a nuclear facility, which have reached
the final stage of fabrication so as to be useable for any scientific,
medical, agrigltural, commercial or industrial purpose) used,
distributed, handled or sold by an insured.

d) This exclusion applies regardless of any other contributing or aggravating cause or event
t hat contribute concurrently or propertyany sequen:
damaged6 or oOopersonal and advertising injurybo.

The most significant changes to t hdoscurremtcl usi o
|l oss |l anguagedé and the inclusion. Thérei®mer sona
Canadian case law on the Nuclear Liability Exclusion.

6. Conclusion

Derksen, suprahas created an opportunity for insureds seeking coverage that might
otherwise have been denied. In those situations where the facts of the claim lend
themselves to an argument that there was more than one cause of the loss, or more than
one peril, the creative insureds can use the decision inDerksen, suprao their advantage.
However, the New IBC CGL Form essentially eliminates the spectre of two or more
liability policies responding to the sa me loss.

Whereas the | asdonpcauwprerrenaan coaaunstei | anguaged rev
enhancement to some exclusions in the New IBC CGL Form wordings, the next two
sections focus on more specific changes to two existing exclusions, namely, the
0Coatt Assumed Exclusiondé and the OEmpl oyerds

B. The Contract Assumed Excl usions: Changes
Liabilitiesé in the New I BC CGL Form

The New IBC CGL Form wording includes some significant changes to the treatment of
contractual liabilities, including changes that:

1. impact the scope of coverage for contractual liabilities;

2. expressly provide for the assumption of the defence of a third party
indemnified by the insured;

3. reverse a current and common assumption regarding treatment of
contractually assumed defence costs; and

4, operate to reduce the calculation of policy limits.
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In order to appreciate the true breadth and impact of these changes, a discussion is first
required of what constitutes a contractual liability and how Canadian liability insurers
have historically dealt with them.

1. Background

Coverage under the Former IBC CGL Form is typically invoked when an insured is
careless and caused loss to a third party. However, being careless is not the only way
for which an insured can find itself at the wrong end of a lawsuit.

@ o0Createdd and O0Assumedd Contractual Liab

First, it is i mportant to recognize that o0con
in the insurance context. As we all know, insurance is intended to provide protection
for fortuitous risks, more commonly known as accidents.

Consider the case of a manufacturer suing a
overdue account. Clearly a insurer does not have to respond in such a situation, as it is

not this type of oOcontractual l'iabilityd that
Rat her , in the insurance context wh at i's bei
coverage obligations where the insured has assumed responsibility in a contract,

whether expressly or implicitly, for the liability resulting from an unexpected or

unintended event (e.g, an accident).

This latter form of contractual liability has become ubiquitous in modern commerce.
The example of a construction site can be used to explain the implicit adoption of a
contractual liability. The general contractor contracts with the developer to build the
project. Trades contract with the general contractor to complete specific aspects of the
project. Ppecifichresgoasibilityi ise(sr ddeally should be) spelled out in the
various contracts. With responsibility comes the potential for assignment of liability.

An accident at or problem at the construction site leaves each party pointing the finger

at the other. Reference is made to the contracts and, again ideally, the contracts identify

the party that was assigned responsibility for the problem area. The injured party, say

the developer in this scenario, then can bring an action in contractagainst the general

contractor who by virtue of its contract with the developer has overall responsibility for

the project, and as well asin tort against those trades that may have been involved. We

can term the gener al contract armpd ilciiaHdiyl iotcy eia
contractdé (though tektensive camse pf adidn sndort)b &hisds ore o

common way in which an insured can be exposed to contractual liability.
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The other oexpresso way in which dtyisbnsured
coassuming by contractdé the Iliability of a th
agreements and waivers are al/l means of oOassu

the world (or at least the U.S.) becomes increasingly litigious, contractual indemnities in
particular have become a standard fixture in commercial contracts.

(b) Historic Treatment of Contractual Liabilities in a CGL Policy

Historically, Canadian liability insurers did not consider that contractually created or

assumed liabilities should be covered by a CGL policy. There were good practical

reasons for this position. Specifically, the business of underwriting risks involves an

assessment of the risk. An underwriter can, theoretically at least, analyze and infer the

riskofacl ai m against an insured arising as a res
But this task, difficult at the outset, becomes mere guesswork if you allow the insured to

take on unwarranted obligations via contract, or to assume any or all risks occasioned

by the misadventures of a third party, and pass such contractual liabilities on to the

insurer.

Thi s position held through to at | east 1953
judgment in Andrews & George Co. v. The Canadian Indemnity>€dn this case the Court
found that the statement in the i nfgndemnifyg agr e

the Insured against thigability imposed bylad@ ( synony mous wi t Hegdyhe cur
obligated to pad9) did not grant coverage for liability assumed by contract. Andrews &

George, supranvolved a third party suing the insured for damages resulting from the
insuredds sal e, by contract, of glue to the t
from its insurer of the award made against it the Cou rt found in favour of the insurer

and concl Uiabidtydimpodedhtylad r equi red that the under |
arise not merely from a corefptoadorstatiiel.t by oper a

The Courts subsequently reversed their thinking , arguably in recognition of the ever -
increasing importance and necessity of contractual liabilities to the proper functioning

58[1953] 1 S.C.R. 19Hereafter 0Andrews | .
59New IBC CGL Form:
COVERAGE A. BODILY INJURY and PROPERTY DAMAGE LIABILITY
Insuring Agreement
We will pay those sums that the insured becoiegaly obligated to payp s Ocompensatory

damagesd6 because of oObodily injuryodé or oproperty d
wi || have the right and duty to defend the i nsu
oOcompensatory dama g déaveé no dutyHodefend ehe jnsuredeagaimst lany

oactiond6 seeking ocompensatory damageso6 for oObodily

insurance does not apply. [emphasis added]
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of commerce (and hence the necessity that there be insurance available to address such
l'iabilities). T h e vyi ntsaregally gobligatgd te eoage nti s nloev
understood to encompass most , contftactualdiabilities .l , Cr e
While the Courts went back and forth on this matter throughout the 1970 and @0s a

defining judgment was that of the Briti sh Columbia Court of Appeal in Cultus Lake Park

Board v. Gestas Inc.:

the plain meaning of such phrases [as o0l egally obl
includes any liability imposed by court judgment, whether that liability arises oubrdfor

contract or any other cause of actiéh.

In response to this emerging reality Canadian liability insurers inserted a Contractual
Liability Exclusion into their policies. As is usual with new policy terms, competing
interpretations of the standar d form of this exclusion have arisen.

The Contractual Liability Exclusion, as it appeared in the 1978 form issued by the IBC,
read as follows:

This insurance does not apply to:
€) liability assumed by the Insured under any contract or agreement exceptidental
contract &

The exclusion was designed to withdraw from coverage the insured's liabilities under

indemnity ( e.g, ohold harmlessd) agreements but <cont
took a strict interpretation of the exclusion and applied it to all liabilities the insured

assumed under contract.

For example, in Dominion Bridge Co. v. Toronto General Insurance ,€ahe insured

contractor's error caused the collapse of the Second Narrows Bridge. Under its contract

with the owner, the insured had assumed liability for poor workmanship and faulty

design. Although the Court found the contractor liable in tort, it concluded that the
exclusion clause applied to relieve liabdiliz i nsur
imposed by la? wae and t he sliabilitg impgosed byltantraét, whi ch was
excluded. It mattered not whether the liability was in tort or contract but only whether

the claim fit within the language of the exclusion clause.

60(1992) 12 C.C.L.I. (2d) 1 (B.C.C.A)at p. 22
61[1963] S.C.R. 38.
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Such a result certainly offends our current sensibilities. After observing cases going
both ways on this issue the IBC expanded on this clause in the wording of the Former
IBC CGL Form: 62

This insurance does not apply to:

é

b. 6Bodily injurydé or oOoproperty dapaacgmpénsatooyr whi ch t h
damages by reason of the assumption of liability in a contract or agreement. This exclusion
does not apply to liability for compensatory damages:
1) Assumed in a contract or agreement that is an
2) That the insured wald have in the absence of the contract or agreement.

nsured contractdé means:

a. A lease of premises;

b. A sidetrack agreement:

c Pedestrian private railroad crossings at grade;

d Any other easement agreement;

e An indemnification of a municipality as required bydmance, except in
connection with work for a municipality;
An elevator maintenance agreement; or

—h

g. That part of any other contract or agreement pertaining to your business
under which you assume the tort liability of another to pay compensatory
damageslzeause of oObodily injuryoé or oproperty dar
or organi zati on, i f the contract or agreement
injuryo or oOoproperty damages?o. Tort Iiabilit

be imposed by law in the absence of anjract agreement.

Exclusion b.2 eliminated the problem exemplified by the Dominion Bridge case by
instituting an exception to the exclusion where the contractual and tortious duties are
co-extensive.

Further exceptions to the exclusion were also instituted, specifically for contractual

' iabi |l iti es iassreducontrath.c3i Tine exceptioms were primarily aimed at

permitting businesses to assume, by way of indemnity, the tortious liability of third

parties. Clauses a. to f. in the definiton of 0i nsured contracto addr
indemnities that are well recognized in the commercial sphere and can be readily taken

into account by an underwriter considering a risk. Clause g. opens the net wider and

functions as a catchall for other indemnities that pebtain to your business. Thi s
exception was primarily directed at building contractors as construction is one area

where indemnities are expected and commonly required, and hence can be factored in

by underwriters, but that the earlier wording exclud ed from coverage.

62 This extract comes from the wordings in Coverage A: Bodily Injury and Property Damage Liability.
63 Some of these exceptions were included in the 1978 wording but were expanded and added to in the
1986 wording.
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However, while the Former IBC CGL Form worked to eliminate certain of the

inconsistent judicial treatment of contractual liabilities, and specified in much greater

det ai | t he intended extent of t he withnheur er 6 s
exclusion arose. Hence, the changes to the New IBC CGL Form wording discussed

below.

2. The New IBC CGL Form Wording

(@) The Contractual Liability Exclusion

The New I BC CGL Form Contractual Li arsurddi ty EX
contracb, with substantive changes from the For me
follows:

This insurance does not apply to:
b. Contractual Liability
o0Bodily injuryo6 or oproperty damagedé for whic
pay O0compens abyeasgn ofdhe mssugngtord of liability in a
contract or agreement. This exclusion does not apply to liability for
ocompensatory damageso:
(1) That the insured would have in the absence of the contract or
agreement; or
(2) Assumed in a contract or agreement thats an oO0i nsur ed
contracto, provided the obodily injurydé or
occurs subsequent to the execution of the contract or
agreement. Solely for the purposes of liability assumed in an
0Oinsured contractéd, reasonabl e |l egal fees
litigation expenses incurred by or for a party other than an
insured are deemed to be o6compensatory dama

Obodily injuryé or oproperty damaged, provic
(a) Liability to such party for, or for the cost of, that
partyds defense hate al so been assumed i n
same Oinsured contract¢6; and

(b) Such legal fees and litigation expenses are for
defense of that party against a civil or alternative
dispute  resolution proceeding in  which
dOcompensatory damagesé t o whi ch this
insurance applies are alleged.

Ol nsurrealc tcéo nme ans:
a. A contract for a lease of premisétowever, that portion of the contract for
a lease of premises that indemnifies any person or organization for damage
to premises while rented to you or temporarily occupied by you with
permissionoftheovenr i s not an o0insured contracto;
b. A sidetrack agreement;
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An easement or license agreement in connection with vehicle or pedestrian

private railroad crossings at grade;

Any other easement agreement;

An obligation, as required by ordinance or bylaw, to indiémn a
municipality, except in connection with work for a municipality;

An elevator maintenance agreement;

That part of any other contract or agreement pertaining to your business

(including an indemnification of a municipality in connection with work
perbrmed for a municipality) under which you assume the tort liability of

FOLICK

another party to pay for oOcompensatory

injurydé or oproperty dama g eprovitled
the o0bodily injurydaused, iniwhoalempirepgarttyy
by you or by those acting on your behalfort liability means a liability

a

that would be imposed by law in the absence of any contract or agreement.

Paragraph g. does not include that part of any contract or agreement:
1. That indemnifies an architect, engineer or surveyor for injury or
damage arising out of:
(a) Preparing, approving, or failing to prepare or approve,
maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specificgtmns
(b) Giving directions or instructions, or failing to give them,
if that is the primary cause of the injury or damage; or

2. Under which the insured, if an architect, engineer or surveyor, assumes

liability for an injury or damage arising our of ¢hinsured's rendering
or failure to render "professional services", including those listgd)in

above and supervisory, inspection, architectural or engineering

t hi
damageo

There are five substantive changes (two of which appear in clause b.2). The secad of
the changes, regarding the impact of costs of defence on policy limits, is addressed in a
separate section below. The last of the changes, adding a further term regarding
architects, engineers and surveyors will not be addressed other than to note it excludes
coverage for contractual indemnities entered into by such professionals. The further
three changes, as follows, will be addressed in turn:

1.

2.

oprovided the ©6bodily injuryad

the execution of the contractarg r e e me nt 06 ;

OHowever

~ 7

S not an 6insured contractobéd

oprvi ded the O6bodily i1injury?o

n party, by you or by those
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0] Date of the Contract

In the Former IBC CGL Form it was only the clause g. catchall clause that required that
aninsoredcomtact must be executed prior to the cause
CGL Form wording moved this term to the preamble of the exclusion so that now it

applies to each of the listed varieties of insured contract. Commentators had noted that

the Former IBC CGL Form wording could arguably permit, for example, a landlord to

suffer a loss and subsequently enter into a lease containing a retroactive contractual

i ndemni ty. Such an indemnity, with the tena
ongoing claims , could then be used to trigger cove
insurer even where the insured was entirely uninvolved in the loss. ¢ This change was

merely a fix to a drafting oversight.

(i) Indemnity in a Lease

This addition closes a large and unintended gap in the wordings of the Former IBC
CGL Form policy that arguably granted tenant
purchasing only bodily injury and property damage coverage.

In both the Former and the New IBC CGL Forms, under Coverage A 0 Bodily Injury

and Property Damage Liability, there was a (
damagesdé arising from obodily injuryodo or opr
For mer |l BC CGL Form wording) to Copreperyzge A
damage tgoroperty you own, rent or occupy. The basis for such an

understood; basic CGL policies are intended to serve only as liability policies and not as
property policies. For businesses that own the land or building from which they
operate, Canadian liability insurers expect the business to buy (and the insurer would
therefore obtain a premium for) a property policy. For businesses that lease premises
insurers expect the business to purchase a policy that includes, for an additional

~

premium, CoverageDdTenant sd Legal Liability.

CoverageDoTenant s®& Legal Liability (Former |1 BC CG

We will pay those sums that the insured becomes legally obligated to pay as compensatory
damages because of property damage to which this ur ance appli es. é This in
only to property damage é to premises rented to you

64Pp. Wil l cock 0The 6 N albwidbilitCRoloyn€he €adnteattualGiabiliy Exclusion in the
2005 I BC CGL Formé (March 2006) .
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The problem inherent in the wording of the Former IBC CGL Form is that it did not

reconcile the ambiguity between the coverage maintained fo r insored contract§ , whi ch

i ncl udaemraciafor iease of premiées as a component o f t he Co
Exclusion, with the operation of the property damage exclusion. Where the insured

had not purchased tenant wa nonethgless leftlopeafoiani t y ¢ c
insured to argue that Coverage A applied where a landlord sought recovery from the

insured for damages to the leased premises under an indemnity contained in the lease.

It is a rule of construction regarding insurance polic ies that an exception to an exclusion
clause can never be relied upon to create coverage. However, there is uncertainty as to
how a Court would react to this situation where one exclusion clause specifically
reasserts coverage for an indemnity contained in a lease while another exclusion clause
removes coverage for damage to the leased property. It was to avoid the potential for
this sort of argument that the drafters of the New IBC CGL Form redrafted the
exclusion.

Again, this exception to the exception pr ovi des t hat a | ensuseed qu al
contracb except insofar as i tdanhagesltoprtraises vehie rentadd e mn i
to you or temporarily occupied by you with permission of the advner As a practi cal
consider where an insured leases one unit in a multi-unit commercial complex and the

insuredds negligent act causes a fire to dest
of the compl ex. The insuredds property polic
property (i.e,its goods and equi pment) . Coverage A of

policy would respond to the claims brought by the other tenants in the complex in
respect of the damage to their goods and equipment.

But what of the pr oper styctiomofthe buidmg? cCoveragaAf or t h
responds, just as it does for the other tenants, for that damage to the building that is not

oowned, rented or occupied by t he insured. However, t he
property damage to property you rent or o ccupy excludes coverage under this head.
Rat her , it is contemplated that an insured wo

Liability Policy and that it would be the policy to respond in respect of damage to that
portion of the premises rented to or occupied by the insured. The premium for such
coverage will, of course, depend on the size and value of the premises whereas in
determining a premium for Coverage A it is the extent of the operation (e.g. revenue,
number of employees) that the underwriter i s focussed on.

So, agai n, wha't t hnsused comtrdck t | amgu @get hensour es i
insured seek recovery under Coverage A for damage to the premises it occupies and
instead prompts the insured to pay an extra premium to obtain Coverage D a s well.
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(i) Negligence of the Indemnitee

For ease of reference clause g. of the Contractual Liability Exclusion, New IBC CGL
Form wording, st aibhseredcontmaciparst: t hat an 0

That part of any other contract or agreement pertaining to your busédessu nder whi ch you
assume the tort liability of anotherpatty pr ovi ded t he obodily injuryo or ¢
caused, in whole or in party, by you or by those acting on your behalf.

Under the wordings of the Former IBC CGL Form it was unclear whet her the policy

was meant to provide coverage for a third par
indemnity was offered and found enforceable. 65 The addition to the wording makes it

clear that the insured (or those acting on its behalf) must have some degree of direct

liability for the loss for the insurer to provide an indemnity to the third party for its

l' iability or costs. Whil e reasonable from th
t hat i nsurers are only i ntnessdhisrcan be problematEur e o
for insureds who carelessly enter into contracts without reading the indemnity fine

print.

The use of tkausexrdr €x Byiytmsy ading on your belalf r esul t s i
some ambiguity and may well result in litigat ion in the future . Clearly the acts of the

insured and its employees are included by this term. Further, the acts of independent

contractors retained by the insured should come within this clause. However, what

about a situation in which the insured gen eral contractor, to go back to the construction

industry example, has hired a trade and the loss was caused by the actions of the trade?

Whil e the rational e dctingontyohrdehafn dleuwsn ors wmfott Kin®
use of this language will likely include trades and sub -trades on a construction site .

(b) Duty to Defend

There are two issues here: first, is a Canadian liability insurer obligated to reimburse an
indemnified third party for its defence costs, and second, is that same insurer obligated
to actively defend the third party from the outset?

Any duty to defend a third party indemnitee, if it existed, was not clearly spelled out in
the Former IBC CGL Form wording. To paraphrase, the Former IBC CGL Form

65 The enforceability of such of provision is of some doubt. At the very least the Courts have held that a
clause will not be construed so as to indemnify again st oned&s own negligence withoi
that effect: Powell Equipment Co. v. Lac Seul Land & Lumber, €I965] 1 O.R. 545 (H.C.J.).
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wor di ng dwewilldhavetthee o i ght and duty to defend a
sums that the insured becomes legally obligated to pay as compensatory dlamages

It does not appear that the first issue, whet
include both reimburseme nt for defence costs as well as any compensatory damages the
indemnitee was compelled to pay out, has been litigated in Canada. In our opinion,

provided the terms of the indemnity were broad enough to encompass defence costs

then reimbursement is owed. Fr om a t heor et i cal perspective
under the indemnity would be to compensate the indemnitee for its loss, which would

include all expenses incurred in defending the underlying claim. Phrased in this way

the amount owed by the insured to the indemnitee is purely in the nature of
compensatory damages.

On the second iIissue the |l anguage i ranyladia@ For me
(as o0 pp oaneadtiontagainsd the insuréd) |, suggests that t he i
obligated to defend the indemnified party. In practice, however, such an obligation is

seldom acted upon. The problem facing an indemnified party is the reluctance of the

Court to determine indemnity obligations in advance of the disposition of the

underlying matter. Often Courts are required to making findings of fact about the loss

itself in order to identify the relevant indemnity obligations and judges correctly refuse

to make any such findings regarding the loss as to do so could bind the Judge in the

underlying action . Accordingly, in our experience, the general practice in British

Columbiai s f or each party (or partyds insurer) t
its own interests and wait until the conclusion of the matter, either on settlement or

following tria I, to deal with the question of the indemnity as part and parcel of the

settlement with the Plaintiff.

With the introduction of the New IBC CGL Form wording, this practice may change.

You wi ||l recal |l f r om indured cpniractd r aekicepted fromshe on t h a
Contractual Liability E x c | msured contrach Seuxbcseepcttii conn
expressly contemplates the liability insurer assuming responsibility for the costs of the
indemni fied partyods defence plymouded @movisiomat t he
regarding defence costs.

Further, the New IBC CGL Form wording now expressly addresses the occasional
practice of the insured indemnitords counsel
indemnitee. This is addressed in a significantly expanded section on Supplementary

Payments:
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2. I f we defend an insured against an oOactiond6 an
named as a party to the oOactionbo, we wi ||l def e
conditions are met:

a. The Oacatiinosnté tahge i ndemni tee seeks Ocompensat
which the insured has assumed the liability of the indemnitee in a
contract or agreement that is an O0insured coc
b. This insurance applies to such liability assumed by the insured;
C. The obligation talefend, or the cost of the defense of, that indemnitee,
has also been assumed by the insured in the
d. The allegations in the oO0actiondé and the inf
ooccurrenceo6 are such thaweentthe conflict app
interests of the insured and the interests of the indemnitee;
e. The indemnitee and the insured ask us to conduct and control the
defense of that indemnitee against such OoacH
assign the same counsel to defend the insuredhanddemnitee; and
f. The indemnitee:
(1) Agrees in writing to: [various conditions]
(2) Provides us with written authorization to:

[various conditions]

The princiopal terms to be taken fwildefendtthate f or e

indemniteei f € no conflict appears to exist bet we
i ndemnitee and the insured é agree that we ca
and the indemnitee . We can expect counsel f orheii ndemni
clientds defence to be taken over, wihé,ch hgei ve
indemnitords insurer must seriously consider

(c) The Treatment of the Indemnified Defence Costs of a Third Party

As for the treatment of the defence costs ofa third party one might initially think that
they should be given the same consideration as the costs of defending an insured; that
is, they should be treated as being in addition to policy limits. The express clause
regarding the treatment of defence cods incurred on behalf of an insured, appearing in
both the Former and the New IBC CGL Form wordings, ¢ as taken from the
Supplementary Payments section is:

We wi | | pay, with respect to any claim we investigas
we defend:
a. Al'l expenses we incur. &

These payments will not reduce the limits of insurance.

6The 1986 wording is actually |l ess specific, stating 0\
defend 6, though in practice we know of no attempt by an i
claim 0investigated or settledd where no oactiond was
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However, when duly considering the relevant sections of the Former IBC CGL Form, it
becomes apparent that it is arguable, and perhaps a required interpretation, that all
amounts payable under an indemnity including the costs to defend the indemnity are
properly classified as compensatory damages and hence serve to erode the policy limit.

While uncertain to a degree under the wording of the Former IBC CGL Form, th e
wording of the New IBC CGL Form specifically addresses this issue. Subsection 2. to
the Contractual Liability Exclusion states in part:

Solely for the purposes of l'iability assumed in
necessary litigatio expenses incurred by or for a party other than an insured are deemed to be
ocompensatory damagesoO6 because of obodily injuryo
€) Liability to such party for, or for the
also been assumed ireth same oO0i nsured contract o0; and
(b) Such legal fees and litigation expenses are for defense of that party

against a civil or alternative dispute resolution proceeding in which

oOcompensatory damageso6 to which this insurar

This clause, in a straightforward manner, dictates the conditions under which the costs
to defend an indemnitee will erode policy limits. In certain circumstances this is an

important issue to have clarified. Consider for example how the defence costs in the
case ofBritish Columbiav. Surrey School District No. 36 would have impacted on limits

and therefore the amount remaining to the insured for the purposes of indemnity:

[33] The root issue between the parties, an issue which went to arbitration, was whether under a
scheme of indemnity the Crown is obliged to reimburse the respondent for the costs it was obliged
to pay the petitioners in the cause célébre knov@hamberlain v. Surrey School District No.

36, [2002] 4 S.C.R. 710, 221 D.L.R. (4th) 156, 2002 SCC 86wirich the Supreme Court of
Canada held that certain resolutions of the respondent's Board of Trustees were not within the
powers conferred on them by tBehool Act, R.S.B.C. 1996, c. 412, and for its own legal fees, a
total sum, | understand, of approxately $1.2 million.

In light of this consideration insurers must be cautious in determining whether an
indemnity is indeed owed to a third party given the potential for such an indemnity to
leave an insured without sufficient limits to pay out the underly ing claim.

The New IBC CGL Form wording goes some way to answering this question. Under
Supplementary Payments, and in respect of the discussion in the foregoing section on
the potenti al for the insuredods couedpagty, t o
the New IBC CGL Form wording includes the following:

672005 BCCA 106.
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So long as the above conditions are met, legal fees incurred by us in the defense of that indemnitee,

necessary litigation expenses incurred by us and necessary litigation expenses incurred by th

indemnitee at our request will be paid as Supplementary Payments. Notwithstanding the

provisions of Paragraph 2.b. (2) of SectignQoverage A5 Bodily Injury and Property Damage

Liability, such payments wil/ ndtorbed bdbae megd ithg ube o
and oproperty damagedé and wil/l not reduce the | imit

Accordingly, in situations where limits may become an issue there is a real incentive for
both the insured and the indemnified party to comply with the stated conditio ns and
permit the insurer to appoint a single counsel to represent both parties. Of course, one
of the conditions is that no conflict of interests exists between these two parties to
prevent the mounting of a common defence.

3. Conclusion

The changes rearding contractual liabilities em bodied in the New IBC CGL Form
wording have cleared up the major uncertainties remaining under the Former IBC CGL
Form. Of course, we can still expect some litigation of these new terms to fully flush
out their strength and extent.

For the most part the wording changes have only confirmed what has become practice

in the industry though some changes (removing indemnities in leases from coverage;

requiring that the insured bear some fault before coverage to a third party u nder an

indemnitee is granted) actively modify the legal landscape. It will be particularly
interesting to see if the express provision f
and the impact of an indemniteeodsonthedereeralce cos
practice. Of course, as with most things, the true consequences of these changes will

only become apparent with time.

C. The Employer's Liability Exclusion

Each of the provinces has a workers® compens
statute and funded by all registered employers in the province. For employment related

injuries, the workersd® compensation scheme wi
The New IBC CGL Form expressly excludes coverage for insureds for any obligation of
that i nsured under workersd compensation | aw.

This insurance does not apply to:

C. Workers Compensation and Similar Laws

Any obligation of the insured under a workersd comp
or employment compensation law oiaimilar law.
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Canadian liability insurers have only rarely had to respond to claims for work related
injuries, and under very limited circumstances. The wording of the New IBC CGL
Form expands the Employer's Liability Exclusion. This section of the paper will describe
the old and new wordings, and focus on several select areas: the additional restrictions
in respect of claims of family members of an employee, the implications of the
expansion of the definition of "employee" to include specific classes of individuals, and
changes to the WCB exception to the exclusion.

1. Policy Wordings, Old and New

The Former | BC CGL Form Employerods Liability

This insurance does not apply to:
d) "Bodily injury" to an employee of the insured drig out of and in the
course of employment by the insured.
This exclusion applies:

1) Whether the insured may be liable as an employer or in any other
capacity; and

2) To any obligation to share compensatory damages with or repay
someone else who must pay comsptary damages because of the
injury.

This exclusion does not apply:

i) To liability assumed by the insured under an "insured contract”; or

ii) To employees on whose behalf contributions are made by or required to

be made by the insured under the provisions of aorkers
compensation law

The New I BC CGL Form wording for the Employer
follows (with changes underlined):

This insurance does not apply to:
d. Employer's Liability
"Bodily injury" to:

() An "employee" of the insured arisirgut of and in the course of:
€)) Employment by the Insured; or
(b) Performing duties related to the conduct of the insured's
business; or
(2) The spouse, child, parent, brother or sister of that "employee" as a consequence

of Paragraph 2.d (1) above.

This exclusiorapplies:

i) Whether the insured may be liable as an employer in any other
capacity; and

ii) To any obligation to share "compensatory damages" with or repay
someone else who must pay "compensatory damages" because of the
injury.
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This exclusion does not apply to:

(a) Liability assumed by the insured under an "insured contract"; or

(b) A claim made or an "action" brought by a Canadian resident
"employee" on whose behalf contributions are made by or required to be
made by you under the provisions of any Canadian provinmial
territorial workers' compensation law, if cover or benefits have been
denied by any Canadian Workers' Compensation Authority.

The most i mportant question in interpreting t
"Employet is defined as including a "leased workerand a "temporary worker which, in
turn, are defined as follows:

"Leased worker" means a person leased to you by a labour leasing firm under an agreement
between you and the labour leasing firm, to perform duties related to the conduet lofisioess.
"Leased worker" does not include a "temporary worker".

"Temporary worker" means a person who is furnished to you to substitute for a permanent
"employee" on leave or to meet seasonal or-$éort workload conditions.

Some legal experts hawe acknowledged that the wording of the previous Employer's
Liability Exclusion was convoluted, to the point where it was difficult to understand
exactly what was being excluded from coverage.68 While increasing restrictions, the
New IBC CGL Form has done little to improve the readability of the clause. Whether or
not that difficulty will also be encountered by Canadian Courts when presented with
the right facts and questions of interpretation is yet to be seen.

2. Caselaw and Coverage under the Former IBC C GL Form

There are very few cases in Canadian jurisprudence that consider employment related

injuries. The cases below provide some guidance as to how the Courts will deal with

the new Employerds Liability Excl usidwth and t
these circumstances.

In the case ofStolberg v. Pearl Assurance (®8&a worker was killed on the job while under
the direct supervision of the company president. The insurer had issued a
comprehensive liability insurance policy which excluded inju ry or death sustained by
"any employee of the Insuéed . The worker's widow sued the
in turn, sought a defence and indemnity pursuant to the policy. He had been added as

68 See Snowden & Lichty, supra,note 4 at section 16:10.
69[1971] S.C.R. 1026yevg 13 D.L.R. (3d) 215, [1970] I.L.R. 1092 (B.C.C.A.), affg 9 D.L.R. (3d) 195, [1970]
I.L.R. 975 B.CS.C.).
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a named insured in his personal capacity by endorsement the year before. The insurer
denied coverage.

The Supreme Court of Canada reviewed the facts and the policy. The Court found that
the deceased employee was not a direct employee of the company president, but rather
an employee of the company. The Court detemined that in order for the exclusion

clause to be effective, the exclusion would have had to apply to "any employee of any of

the Insured. As it was written, an employee with a claim against the employer would
have to be a direct employee of the entity named in the claim for the exclusion to
operate on the basis of the wording of the policy. The Court found that the company
president was entitled to be indemnified.

Two more recent decisions of the B.C. Court of Appeal involved actions against film
prod ucers or production companies by performers in a production who were injured in
the course of, or in relation to work performed for the production. In each case, the key
issue was the nature of the employment relationship between the parties; these cases
were decided under the former wordings.

In the first case, MacKenzie v. Jevco Insurance Management,fha stunt double was
injured in a collision with another motorcyclist while the two were "between takes"

during a film production. The motorcyclist sue d the production company. The Court
reviewed the relationship between the parties and determined that, despite an assertion
by the motorcyclist that he was an independent contractor, in substance, he was an
employee of the production company. The exclusion applied; the attempt by the
motorcyclist to recover judgment against the production company and its insurer failed.

In a later decision, Walden v. Danger Bay Productions L{} the Court again reviewed the
terms of the contract between actors and a praluction company. In that case, the Court
found that the actors operated as independent contractors, not employees and that their
dcoactingdé (i.e. the service contracted f
company. The insurer had to indemnify the insured.

Under the Former IBC CGL Form, coverage was excluded for employment related
injuries, unless a claim arose in a) the context of liabilities assumed under an 'Insured
contract or b) if the claim was covered by workers compensation provisions. In those
cases, the claim fell within exceptions
Exclusion.

70(1986), 9 B.C.L.R. (2d) 127 (S.C.), affirmed (1988), 24 B.C.L.R. (2d) 360 (C.A.).
71(1994), 90 B.C.L.R. (2d) 180 (C.A.).

© Dolden Wallace Folick LLP 58

t

(0]

t

h



DOLDEN FOLICK

The practical effect of the statutory workers' compensation exception to the exclusion
has been that in jurisdictions where the circumstances of aloss arose within the context
of a workers compensation scheme, the liability insurer still responded to the claim.

However, the extent of the response typically involved an application to the relevant

tribunal for a determination that the lawsuit agains t the insured fell within the ambit of

the workers compensation legislation (i.e. the accident occurred to a worker in the
course of employment), followed by dispensation of the claim against the insured

directly. The only response required by Canadian liability insurers might be for

defence costs, depending on the legislation in the relevant province.

Going forward, the change in wording in the
Exclusion will not affect any disputes over whether an individual bringin g a claim for
bodily injury is an oempl oyeebod.

3. Effect of the New IBC CGL Form Employer's Liability Exclusion

€) General Scope

As already stated, the wording of the New IBC CGL Form expands the scope of the

Empl oyerds Liabil ity EXxdgbnlyshodhninjury" "arisiytod afd o f
and in the course of employnt&rthe new wording also excludes "bodily injury” that arises

out of the performance of duties "related to the conduct of the insured's businesthus a

claim by an "employeé (including a 'leased workéror "temporary worke?) under
circumstances that may fall outside the scope of his or her defined employment, but

whose injury occurs while performing duties related to the conduct of the insured's
business, will now be excluded.

(b)  "Leased Worker" or "Temporary Worker"

The inclusion in the New IBC CGL Form of the wording of a " leased or "temporary
worket' in the definition of " employetensures that any bodily injury claim relating to
those workers in the course of work done for the insured are excluded from coverage.
In most cases, unless the insured is exempt from compulsory WCB coverage, leaset or
"temporary workefsare ones for whom a premium must be paid, if not by the insured,
then by the outside employer providing the " leased wrkef' to the insured to undertake
work in conjunction with the insured's business. The onus is on the insured to make
sure that anyone who falls within the definition of " leasetl or "temporary worker is
properly covered pursuant to applicable workers co mpensation provisions (the
compulsory coverage), or that an EPL endorsement is in place in order to avoid any gap
in coverage.
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(©) The Family Member Exclusion

The New I BC CGL Form Employerds Liability Exc
by an immediate family member of an "employetas a consequence of Bodily injury” to

that "employe& This sub-paragraph again relates to the interplay between the New IBC

CGL Form and workersd compensation schemes.
wording is to clarif y that the claim of consequential damage by any of the defined
family members should be filed under the empl
compensation scheme.

(d ol nsured Contract" exception

In the New IBC CGL Form wordings, there are some changes to the definition of
"insured contract” which may affect the circumstances in which coverage will exist for
certain claims. The definition of Insured Contract is reproduced below for ease of
reference, and this discussion of it only appliestothe Emp | oyer 6s Li abil ity E

"Insured contract" means:

g. That part of any other contract or agreement pertaining to your busiiredsding an
indemnification of a municipality in connection with work performed by a municipality)
under which you assume dhtort liability of another party to pay for "compensatory
damages" because of "bodily injury" or "property damage" to a third person or
organization provided the "bodily injury" or "property damage" is caused, in whole or
in part by you or by those actinon your behalf.Tort liability means a liability that
would be imposed by law in the absence of any contract or agreement.

The change in wording to the definition of " insured contract affects the exception to the

exclusion in paragraph 2.d.(1)(a) ofthe Empl oyer 6s Liability Excl u
referenced (an obligation to share in or repay another who must pay "compensatory
damageéesbecause of the injury) is excepted where the liability is assumed by the insured

pursuant to an "insured contract

As with the previous wording of the Employer's Liability Exclusion, the contract in

which tort liability of another is assumed must pertain to the insured's business.

American cases have ruled that liability must be specifically assumed in the agreement,

and indeed must be the subject matter of the agreement for it to be found to be an

"insured contract’2 In the New IBC CGL Form, the definition pursuant to clause g. of

the definition of Ol nsured Contracto has bee
bodily injury or property damage assumed has to be caused in whole or in part by the

insured or those acting on behalf of the insured. A question the Courts will likely be

72 West v. Jacobh30 S.W. 2d 475 (Mo. App. 1990).
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called upon to decide at some stage is whether taused, in whole or in part, by y@r by
those acting on your behatpplies only to direct liability or whether it includes vicarious
liability.

(e)  When the WCB "Tort Immunity" is Not Applicable

Hi storically, a gener al l'iability policy Wi
prevented duplication of coverage. It required an insured to a) determine whether it

was an oemployero6 within the workers compensa
for bodily injury by an employee within the ambit of the workers compensation

process. In indances in which the provisions of a jurisdiction's workers' compensation

legislation did not apply to a particular insured, the Employer's Liability Exclusion

operated to bar coverage for bodily injury to an employee. The gap in coverage for

such an insured could then be remedied by the purchase of an Employment Liability
Endorsement.

The scope of industries and employment relationships captured by workers
compensation compulsory coverage requirements has typically expanded over time.
Where an insured falls within a category requiring it to pay premiums for all of its
employees, the insured has a reasonable expectation that it is protected against claims

of bodily injury by anemployee . | n t hese circumstances, the pu
Liability Endo rsement would function as an unnecessary duplication in coverage,
unl es s, after consideration of the circumst al

authority determines that the conditions of the scheme are not met. The New IBC CGL
Form Emp]l obyitg Ex@lssionLpresent an insured from being caught without
coverage in those circumstances.

In the event a workers' compensation authority has denied benefits to an employee for
whom the insured has paid or is required to pay premiums, the exception at Paragraph
2.d.(1)(b) operates to bring the claim back within coverage. Note, however, that the
exception applies only to Canadian resident "employees"” for whom the insured is
required to pay premiums pursuant to Canadian provincial or territorial workers'
compensation laws. Hence, for companies employing workers resident in foreign
jurisdictions, the exception does not apply. In an era of globally operated companies,
the restriction of the exception to Canadian resident employees is obviously necessary
to permit a Canadian liability insurer to properly assess risk. Depending on the location
of operations and the industry in which the insured is involved, exposure could vary
significantly . In respect of non-resident employees, insured's may purchase separae
Employment Liability Coverage.
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The New IBC CGL Form Employer's Liability Exclusion clause has not been the subject
of great judicial scrutiny to date. Whether this will change in light of the new wordings
is yet to be seen.

D. The Professional Service s Exclusion

1. Introduction

The New IBC CGL Form contains a Professional Services Exclusion which will result in
an increased number of claims being excluded from coverage. The New IBC CGL Form
Professional Service Exclusion makes it clear that claims arsing from errors or
omissions in services provided by even non-traditional professionals will be excluded
from coverage if those persons were exercising specialized skill and training when the
error or omission occurred. This is yet another example of how the New IBC CGL Form
contains exclusions that have been broadened to further restrict coverage.

To put the Professional Services Exclusion in the New IBC CGL Form in context, it is
helpful at the outset to review the Grant of Coverage in a typical Professional Liability
Policy. A typical English policy offering errors and omissions coverage wording is as
follows:

INSURING CLAUSES

NOW THEREFORE, the Insurer hereby agrees to pay on behalf of the Insured, all sums in excess
of the deductible as set forthltem 6 of the Schedule which the Insured becomes legally obligated

to pay as compensatory damages in respect of any claim or series of claims from the same
originating cause made against them as a direct result of any negligent act, error or omission in

the performance or the failure to perform professiol
stated in Item 3 of the Schedule, provided any legal action, suit or arbitration proceeding to

recover damages in respect gaihsttheulmshred ovithmithen i s f i r st
Policy Periodéoréagainst the Insured following tern

A typical American or Canadian liability policy for professionals has the following
Grant of Coverage:

1. Insuring Agreement

To pay on behalf of thBISURED all LOSS in excess of the Retention amount stated in Iltem 4. of

the Declarations as a result of Claims first made against the Insured and reported to the Company,

in writing, during the Policy Period, Automatic Extended Reporting Period, or Optional

Extended Reporting Period, by reason of any act, error or omission in professional services

rendered or that should have been rendered by the Insured or any other person whose acts, errors

or omi ssions the Insured i s tha gueH &cly errore@ponsi bl eé]
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omi ssion must have been committed or alleged
or prior to the policy period and subsequent

2. The Former IBC CGL Form Professional Services Exclusion

Prior to the issuance of the New IBC CGL Form, Canadian liability insurers commonly
used a variety of wordings in CGL policies to exclude professional services from
coverage, two examples of which are set out below:

Exclusion
This policy does not apply to:

9. Liability arising out of the rendering of or the failure to render professional services, or
any error or omission, malpractice or mistake of a professional nature committed by or on behalf of

the I nsured in the conduct itesf exaptthat hif§ Extlusien | nsur ed
aid tr

shall not apply to incidental medi cal first
Exclusionsd Professional Liability) Errors & Omissions

It is understood and agreed that this policy excludes any liability arising directly or indirectly out

of the performance or ngmerformance of professional services, including supervisory, inspection
or engineering services, by or for the Insured, or out of any defects, errors, or omissions in any
reports, specifications, maps, plans, permits, opinionsyeyst designs, or recommendations
prepared, supplied or approved by or for the Insured, or the rendering or omission of professional
services in connection therewith

The policies containing these exclusions

Il n an early, and i mportant test case for
Supreme Court was asked to opine on another typical wording in the following
exclusion, the outcome of which is discussed at length below:

This policy shall not covehe liability for claims arising out of bodily injury, sickness or disease
including death at any time resulting therefrom sustained by any person or persons, nor for
damage to or destruction of, or loss of use of property caused directly or indiyectly b

® defects in maps, plans, designs or specifications prepared, acquired or used by
the Insured;
(i) errors or omissions in the rendering of professional services

t
t

o ha\
o the

S
e

do n

what

(@) The Legal Test for oOoOProfessional Servic

There are several vocaions which have traditionally been recognized and labelled as
oprofessionso, namely doctor s, | awyer s,
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have not resorted solely to these labels to determine whether a function performed by
an individual amount s to a professional service. Rather the Courts examine the nature
of a particular act or service to determine if it is a professional service.

In Chemetics International Ltd. v. Commercial Union Assurance Co. of Cé&hdua B.C.
Supreme Court had occasiont o consi der what constituted a ¢
that case, a professional firm designed and supplied a pulp bleaching plant for a US-

based customer. After construction was completed, the insured kept a supervisor on

site to train the operators, and it also provided a training manual to the owner. The

tower of the pulp bleaching plant was damaged when the operator failed to react

properly to a pump failure. The owner successfully sued the insured in the United

States having alleged that the insured had failed to warn it about pump failure and how

to handle such a situation. The insured then
general liability insurer. The policy excluded:

éliability for cl ai mséfor damalgag etbbEpr dpyeéretry ocauo
omissions in the rendering of professional services

The B.C. Supreme Court first addressed what activities fell within the meaning of the
words oprofessional servicesao. The Court sai

| adopt, as part of my concept of a profesdiearvice, the principle enunciated in the Marx case,

where it was saidé:In determining whether a particu
the act or omission itself must be looked at and not the title or character of the party who performs

or fails to perform the act.

éln other words, a professional service must embrac
a recognized discipline and the application of special skill, knowledge and training to the
particular function in question

The Court determined that the exclusion did not apply because providing a warning
about pump failure did not require a specialized skill . The Court said:

In my opinion, the function of giving warning of the risk which gave rise to this liability would

not necessarily be a professional servitbe person giving the warning would simply be telling
experienced pulp operators that, if there is a temporary interruption in the removal of pulp stock
from the tower but fresh pulp stock continues to enter thertalegvatering will occur and a crust

will form. He would also say that seal water entering the tower at the bottom would raise the
plug, and care would have to be taken to ensure that the encrusted top of the plug, which they
knew or ought to have knownight not be level, did not rise enough to bear upon the ®ath a
warning required no special skill, learning, experience or training. It could have been given by a
salesman, a tradesman or a technician, and it amounted to nothing more than ordimanpe
sense.(emphasis added)

73(1981), 31 B.C.L.R. 273 (S.C.).

© Dolden Wallace Folick LLP 64



DOLDEN FOLICK

The Courtds decision was wupheld on appeal

i nsurerds argument t hat the services in ques
because the individual who had supervised the writing of the manual was himself a

professional engineer. The Court of Appeal said:

I n the insurerf6s submissions, there is much emphasi
Chemetics who supervised the writing of the manual and the provision of serllieggaran cl.

1.3, had the qualifications to be a professional engineer. He had qualified as such in his native

Sweden and, after the completion of the Chesapeake project, qualified as a professional engineer in

British Columbia but, at the time he wasrking on that project, was not formally qualified in

either British Columbia or Virginia.| cannot agree that the fact that Chemetics, in providing

services to Chesapeake, availed itself of the services of a person with professional qualifications is
dderminative of the question whether the services provided by Chemetics were professional
services(emphasis added).

b) Coverage for Non-Professionals Providing Professional Services

As seen from the Chemeticase, Courts have determined that a professioral services

exclusion should not apply only to traditional professionals such as doctors and

lawyers. However, there has likely been a reluctance to seek to enforce the exclusion

against those providing services within certain recognized disciplines, even though

they may be applying specialized skill and knowledge, because they are not in the
classes that have traditionally been | abell ed

Pharmacists, computer programmers, and insurance adjusters, for example, are all
workers who provide se rvices within a recognized discipline and apply specialized skill
and knowledge in many of the functions they perform. However, because they have

not traditionally been recognized and | abell
services exclusion has na routinely been applied to them to exclude CGL coverage for

an error or omission when or if they provide
3. The Professional Services Exclusion

The New IBC CGL Form contains a Professional Services Exclusion, as follows:

2. Exclusions
This insurance does not apply to:

n. Professional Services
oBodily injuryo (other than o0incidental mal practic
rendering of or failure to render byforgteets, or on your

or any error or omission, malpractice or mistake in providing those services
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oProfessional Servicesdé6 are defined in the Ne
024 .0Professional servicesod6 shall include but not b

a. Medical, surgical, deal, x-ray or nursing service or treatment, or the
furnishing of food or beverages in connection therewith;

b. Any professional service or treatment conducive to health;
C. Professional services of a pharmacist;

d. The furnishing or dispensing of drugs aredical, dental or surgical
supplies or appliances;

e. The handling or treatment of deceased human bodies including
autopsies, organ donations or other procedures;

f. Any cosmetic, body piercing, tonsorial, massage, physiotherapy,
chiropody, hearing aidptical or optometrical services or treatments;

g. The preparation or approval of maps, shop drawings, opinions, reports,
surveys, field orders, change orders or drawings and specifications;

h. Supervisory, inspection, architectural, design or engineerangices;

i. Accountant ds, advertiserds, notary®os ( Quel
paralegal 6s, | awyerds, real estate brokerds
or agent 0s, travel agent 0s, financi al i nsi
professional advices or activities;

J- Any computer programming or fprogramming, consulting, advisory
or related services; or

k. Claim, investigation, adjustment, appraisal, survey or audit services

@) Expansion of the Listing of Professional Services

The Professional Services Exclusionhas greatly expanded the ambit of the former

exclusion, which was most often applied in respect of traditional professionals such as

architects and engineers. Recall that one of the commonly used professional liability

exclusion wordings excluded coverage for 0 é any def ect s, error s, 0
reports, specifications, maps, plans, permits, opinions, surveys, designs, or recommendations
prepared, supplied or @pprdhedcd bywnguafger ctl lhs e
with the work product of architects and engineers. The new form of Professional

Services Exclusion specifically excludes coverage for the professional services of the

following classes:

medical professionals;
dentists;

dental hygienists;
X-ray technicians;
nurses;

pharmacists;
orthodontists;

NookrwdE
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8. massage therapists;

9. physiotherapists;

10.  chiropractors;

11.  chiropodist;

12.  podiatrist;

13. cosmeticians;

14.  barbers;

15.  opticians;

16. optometrists;

17.  cartographers;

18.  architects;

19. engineers;

20. architectural and engineering technicians;
21. accountants;

22.  advertising consul tants;
23.  notaries public;

24. lawyers;

25. paralegals;

26. real estate brokers;

27. real estate agents;

28.  insurance brokers;

29. insurance agents;

30. travel agents;

31. financial consultants;
32. computer programmers;
33. insurance adjusters.

(b) Is the Professional Services Exclusion Exhaustie?

The express naming of the professions i
exhaustive. In considering whether a class of worker that is not expressly mentioned in
the exclusion is nonetheless embraced by it, the Court will have to weigh two
competing rules of interpretation. On one hand, the Court must give effect to the intent
of the parties at the time that the contract of insurance was entered into. This will
ordinarily involve giving literal effect to the plain meaning of the word s, 0 s hal |
but not be limited to6.

On the other hand, there is the rule of interpretation of insurance contracts that requires
exclusion clauses to be interpreted narrowly, and not in a way that is repugnant to or
inconsistent with the main purpose of the insurance coverage but rather to give effect to
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it. This rule of interpretation will make the Court wary of significantly expanding the
classes of professional services excluded by operation of the Professional Services
Exclusion Clause.

(c) Interpr et at iCondwivead Healih

The same tension will apply when Courts are called upon to interpret a phrase such as

t hat 1 n S eanyprofessional 4ervizg or tteatment conducive tohealth The phr a:
oconducive to health c an h a v ead application. b Foo example, one could
conceivably argue t hadnducive thealthr amtnceern hiec @rioy i
food provides nourishment to restaurant patrons. Will Courts interpret the phrase in

such a broad manner? Probably not, we &pect, because of the rule of interpretation

requiring exclusion clauses to be interpreted narrowly.

4. Conclusion

The New IBC CGL Form contains a standard Professional Services Exclusion and

definition whereas the previous form did not. Courts have stat ed that in determining

whet her a service is oprofessional 06, one must
the title or character of the person who performed the act. If an act involves a mental or

intellectual exercise within a recognized discipline and the application of special skill or

training, it will probably be considered a professional service . Consistent with the

judge-made law, the new Professional Services Exclusion applies to numerous classes of

workers and not just traditional professio nals such as doctors, accountants, engineers

and architects. However, the list of classes embraced by the exclusion is not exhaustive,

and it remains to be seen whether Courts adopt an expansive or restrictive

interpretation of the clause.

The broadening of the Professional Services Exclusion in the New IBC CGL Form
underscores the need for those in more traditional professional occupations, such as

doctors and lawyers, to ensure they have ample coverage The Professional Services

Exclusion also underscores t he need for a.s, profeséiongisrwhd e s si or
would not in the past have purchased an errors and omissions policy, to ensure that

they are adequately protected, especially now that they have been expressly excluded

from coverage under the New IBC CGL Form.
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E. The Abuse Exclusion

1. Introduction

In recent years, there has been an explosion in the number of civil sexual assault claims
being made to insurers. These claims are made against parents, teachers, ministers,
churches of all denominations, private and public schools, non-profit organizations
providing services to youth, and governments responsible for residential and foster
home placements. While the abuse has been occurring over the past several decades,
the injuries and damages affered by the victims, much like in environmental and toxic
tort claims, takes years to emerge. It has only been since the mid to late 1990s that the
Courts have been asked to grapple with issues of insurance coverage with respect to
these types of claims.

This section of the paper touches upon the types of claims made against perpetrators of

sexual abuse and other parties potentially liable for the perpetrator's conduct, and the

way Courts have interpreted wordings in liability policies similar to the  Former IBC

CGL Form wordings. The paper will then discuss the extent to which traditional

defining terms such as "occurrence" and the Former IBC CGL intentional act exclusion

have been effective in responding to sexual abuse claims. The wording of the Abuse

Exclusion in the New IBC CGL Form and the impact it will have on these claims will

then be discussed. American caselaw is briefly reviewed to offer an insight into how
Courts deal with the U.S. Iliabilityisaussisnur er s
on other policies and approaches to offering coverage for "sexual abuse" claims.

2. Causes of Actions asserted against Perpetrators and Others

In bringing these claims, the most common causes of actions asserted against a
perpetrator are assault, battery and breach of fiduciary duty. The causes of action
alleged against other potentially liable parties, such as employers and supervisors are
negligent hiring and supervision, vicarious liability and breach of fiduciary duty.
Historically, insurer s through their use of the Former IBC CGL Form wordings have
attempted to limit coverage for these claims in various ways discussed below.

@) Must be an "Occurrence”

Many coverage claims currently being considered by the Courts involve historical case s
arising from sexual abuse that occurred years ago at a time when there was little
awareness of sexual torts, both by the public at large and by the insurance underwriting

industry. Thus, Courts when faced with these coverage cases often interpret CGL
policies written in the 1960s on an occurrence basis without the contemplation of sexual
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abuse claims. As such, Courts are interpreting general liability and homeowner policies
that provide coverage for claims in respect of "bodily injury" caused by an "occ urrence"
that took place during the policy period. "Occurrence" in these policies is defined as:

éan accident, including continuous or repeated ex
harmful conditions

"Accident" is generally undefined in a CGL. It is not defined in the New IBC CGL

For m. However, the Supreme Court ofanyCanada
unlooked for mishap or occurrencé".Given the intentional nature of sexual abuse, the

issue that has arisen before the Courts is whether an injuy resulting from sexual abuse

can ever be considered to be caused by an "accident".

Gordon Hilliker in his authoritative text, Liability Insurance Law in Canadanotes that in
dealing with this issue there are two approaches taken by Courts in the Unite d States’s
The majority position is that when Courts are considering whether an "accident" took
place it must determine this from the perspective of the insured. Thus, in considering
the allegations against an employee who is the alleged perpetrator, there is no coverage
for the employee since the committing of acts of sexual abuse is never an "accident"
from the standpoint of the perpetrator.

When considering allegations against an employer of negligent hiring and supervision
of an employee who allegedly engaged in the abuse, the B.C. Court of Appeal, like the
majority approach in the US, 76 concluded that in determining whether the abuse is an
"accident” it must be considered from the vantage point of the insured, namely the
employer.”7 In Bluebird Cabssuprathe Court had to consider whether the employer was
owed a defence for an action commenced by a passenger for assault and battery
committed by its cab driver. At paragraph 8, page 5 the Court stated:

In my opinion this particular policy gives all ghguidance that is needed in order to apply the

word "accident" in this case. The chambers judge decided to apply a definition from Fenton v. J.

Thorley & Coéper Lord Mc N-fognfishap or urdowargeventdviiéh : "an unl o
is not expected atesigned”. Now that definition could be said to require that the event not be

expected by anyone at all, or, alternatively, it might be said to require that the event not be

expected by some particular person such as the victim or the perpetrator. Budwevhich of

74 Canadian Indemnity Coz. Walkem(1976) 53 D.L.R. (3d) 1 (S.C.C.).

75 Hilliker , supra note 4 at p. 323.

76 Silverball Amusement Incv. Utah Home Fire Insurance CB42 F. Supp. 1151 (WD. Ark. 1994), affd per
curiam, 33 F.3d 1476 (8 Cir. 1994); U.S. Fidelity & Guaranty Cov. Open Sesame Child Care Ceni®&9 F.
Supp. 756 (N.D. lll. 1993);Allstate Ins. Co.v. Patterson,904 F. Supp. 1270 (D. Utah 1995) all as cited by
Hilliker, supranote 4 at p. 323. See alsKing v. Dallas Fire Insurance caNo.00-1152 (Tex. August 29, 2002).
77 Bluebird Cabs Ltdv. Guardian Insurance Co. of Canad99 CarswellBC 668 (C.A.) hereafter "Bluebird
Cabs].
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the meanings is the one intended in this policy from the fact that the relevant exclusions is for

"Bodily injuryéexpected or intended from the stand
"accident" is used in the policy it must be used ir thlternative sense that | have mentioned,

namely it applies not to events expected by nobody, but only to events not expected by a particular

person, namely the insured. The fact that the event may have been expected by someone else is not

a relevant cosideration for the purposes of the policy.

In Bluebird Cabs, suprdhe CGL contained a "Separation of Insureds” clause (commonly

known as a oOseverability c¢claused), which reqgt
applied separately to the cab driver and to his employer. In considering the allegations

of vicarious liability against the employer and the issue of whether the employer was

owed a defence under its general liability policy, the Court stated:

On the basis of my conclusion that neither thes af the cab drivers, nor the fault of the cab

drivers, becomes the act or the fault of Bluebird Cabs Ltd., but, at most, it is the liability of the cab

drivers which becomes the liability of Bluebird Cabs Ltd., it is my opinion that the separate

applicat on of the policy to Bluebird Cabs Ltd., i n acc
that has been suffered by the victims, as proven, cannot be regarded as bodily injury expected or

intended from the standpoint of Bluebird Cabs 18td.

The Court of Appeal concluded in Bluebird Cabs, suprghat the liability insurer was
obligated to defend the employer with respect to the Plaintiff's civil sexual assault
action.

According to Hilliker, the minority position in the United States appears to be based on
the theory that there can only be one proximate cause of the injury, that being the sexual
abuse’® This analysis results in the Courts concluding that the negligent employer is
not covered for the claims, as the negligent supervision was not the proximate cause of
the injury. 80

In Canada, the Supreme Court of Canada inScalera v. NofMarine Underwriter$! applied
a version of the minority analysis 82 to determine whether an insurer of a homeowner
who allegedly sexually assaulted a young woman had to defend the home owner in the
civil sexual assault action brought against him. In the civil sexual assault action, the
Plaintiff alleged a variety of causes of action including intentional and non -intentional
torts. In determining that there was no coverage under the policy, the Supreme Court
of Canada concluded that when pleadings allege both intentional and non -intentional
torts, such as negligence, the Court, in determining whether there is coverage must:

78 Bluebird Cabssupra, para 17 at p. 7.

79 Supra, note 4 at p.323.

80 Mutual of Enumclawv. Wilcox, 843 P.2d 154 (Idaho 1992) as cited by Hillikersupranote 4 at p. 323.
81 2000SCC 24[hereafter "Scalera’.

82 See Hilliker, ibid., note 4 at p. 323.
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édecide whether the har m i nédrivative bf¢hdt cdusedbythe negl i gen

intentional conduct. In this context, a claim for negligence will not be derivative if the underlying
elements of the negligence and of the intentional tort are sufficiently disparate to render the two
claims unrelated. Iboth the negligence and intentional tort claims arise from the same actions
and cause the same harm, the negligence claim is derivative, and it will be subsumed into the
intentional tort for the pwwrpose of the excl

In applying Scalea, suprain the context of a general liability clause, the Alberta Court of
Appeal in S. (J.A.)v. Gros$4 considered a coverage action brought by a Church minister
claiming coverage under his employer's policy for defence costs and indemnity for a
claim brought by a Plaintiff who alleged that the minister sexually assaulted her during
counselling sessions. The Statement of Claim contained allegations of negligence,
breach of fiduciary duty and of an intentional tort.

The Court determined that the Chambers Judge erred in concluding that there was

coverage for the minister. The Court applied Scalera, suprand rejected counsel for the
minister's attempt to distinguish Scalera, supran the basis of the principle that a Court

should give effect to the clear language and the reasonable expectations of the parties.
At paragraph 26 the Court stated:

[Counsel for Gross] argued that parties to the homeowner policies in those [@sasra and
Sansalone]could not have intended the policies to cover intentiomalst al assaul t é

Counsel for Gross argued that the commercial general liability policy invoked in the present case
was more "appropriate” to the situation, since the alleged abuse occurred in the context of
counselling and therapy sought by the plaintiff amefformed by Gross as part of his duties as
pastor.

We do not accept this distinction. It is no less repugnant to suggest that employers would seek to
provide coverage for their employees who intentionally perpetrated sexual assaults than it is to
suggesthe same in the case of homeowners. While commercial general liability policies ordinarily
provide coverage for losses arising out of incidents or occurrences during the course of
employment, such policies generally seek to exclude intentional actdhesscase. It cannot be

said that parties to commercial insurance contracts anticipate that their policies will provide
coverage for employees who intentionally commit sexual assault in the course of their
employment. The fact that the plaintiff sotiglut Gross to counsel her with respect to sexual
issues and to provide therapy provides no basis on which to distinguish Scalera and Sansalone.
The underlying economic rationale for insurance discussed by Justice lacobucci applies equally to
general liabity policies. Insofar as the alleged acts were intentional in nature, they were not, as a
general rule, intended to be covered by any kind of insurance policy. As stated above, insurance
covers fortuitous, contingent risks, not intentional acts.

83 Scalerasupra, note 80 at p. 31.
842002 ABCA 36 [hereafter "Gross'.
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