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I.   INTRODUCTION:  THE NEW IBC CGL FORM   
 

The insurance industry is ever-changing, and 2005 was no exception in that it heralded 
the arrival of the 2005 IBC Commercial General Liability Form (the òNew IBC CGL 
Formó).  The New IBC CGL Form reflects an industry response to judicial 
developments in respect of the existing policy wordings.  Simply put, the new policy 
wordings are Canadian liability insurersõ response to changes in caselaw, and secondly, 
an attempt to bring more commercial certainty in the face of a constantly changing legal 
landscape.  

To begin, two organizations were instrumental in the formulation of the New IBC CGL 
Form; the Insurance Services Office in the United States (òISOó) and its Canadian 
equivalent, the Insurance Bureau of Canada (òIBCó).  Both of these industry bodies 
disseminate CGL wordings for use in the insurance industry. 1   IBC revised its 
commercial general liability policy four times before 1986, however, in the last 20 years 
the wordings had remained largely unchanged and the consensus in the insurance 
industry was that a major overhaul was needed to bring the wordings in line with the 
industry realities and developing jurisprudence over the last two decades.  

To appreciate why the New IBC CGL Form and wordings appear  as they do, a basic 
understanding of how the ISO modified the 2001 CGL policy in the United States is of 
assistance.  The ISO 2001 CGL, which U.S. liability insurers adopted in 2002, was also an 
attempt to clarify wordings in light of developing legal caselaw.  The American ISO 
2001 CGL Form contained revisions to five primary areas:  

 

 internet liability;  

 continuous bodily injury;  

 claims for negligent hiring or supervision of others arising out of 
the ownership, maintenance, or use of an auto; 

 intellectual property liability; and  

 volunteer workers.  
 

The ISO is the entity responsible for submitting policy forms such as the CGL to 
government regulators on behalf of member companies.  While individual insurers may 
submit a modified form of CGL for approval, the ISO 2001 CGL is used as a 
ôbenchmarkõ by state regulators to ensure each form complies with basic coverage 
requirements.  ISOõs website states that the 2001 CGL òsimplifies claim settlements and 

                                                 
1 The ISO performs an industry function in the United States, and the IBC does the same in Canada.  
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reduce(s) costly litigation, because the meaning of coverage terminology becomes established and 
known.ó2 

A working knowledge of IBCõs committee work in Canada assists in understanding 
why the New IBC CGL Form was created.  The IBC was founded in 1964.  In 2002, the 
IBC gathered a committee of senior insurance personnel to study the 1986 IBC CGL 
Form (the òFormer IBC CGL Formó) and make recommendations particularly in light of 
developing òJudge madeó coverage law. Not surprisingly, the perception in the 
industry was that developing caselaw was broadening coverage in ways not foreseen 
by the industry .  The recommendations by the committee resulted in the New IBC CGL 
Form, which at this moment is being incrementally adopted by Canadian liability 
insurers across the country.  

Are the recommended changes to the New IBC CGL Form a by-product of th e current 
ISO CGL Form?  In many instances the IBC has adopted language virtually identical to 
that contained in the American version.  This is not surprising in light of the fact that 
the United States caselaw that resulted in the changes to the ISO CGL form was also 
under consideration by the IBC committee when drafting the New IBC CGL Form.  

Clearly the scope of a paper that purports to review each and every difference between 
the Former IBC CGL Form, from 1986 and the New IBC CGL Form, released in 2005, 
would be far too broad. Instead, this paper highlights some of the areas where wording 
changes will significantly affect the scope of coverage and the Canadian liability 
insurerõs indemnity obligations.  We also offer our firmõs predictions as to how the 
Courts may interpret the new policy wordings.  Clearly, until our Courts begin handing 
down decisions based upon the wordings in the New IBC CGL Form, Canadian liability 
insurers face some uncertainty.  

This paper contains 17 different segments covering select topics.  Instead of endnotes, 
each segment of the paper has its own footnotes for the readerõs ease of reference. The 
discussion is segregated as follows: 

 

 New Wordings in The Grant of Coverage  

 The òKnown Lossó Rule  

 òProperty Damageó and òElectronic Dataó  

 A Narrow Definition of òCompensatory Damagesó 

 The Impact of the Derksen Decision: Concurrent Causes of Loss 
Language 

 The Contract Assumed Exclusions 

                                                 
2 http://www.iso.com/   

http://www.iso.com/
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 The Employerõs Liability Exclusion 

 The Professional Services Exclusion 

 The Abuse Exclusion 

 The Pollut ion Exclusion  

 The Asbestos and Mould Exclusions 

 The Terrorism Exclusion 

 òWho is an Insured?ó 

 Limits of Insurance ð The òGeneral Aggregate Limitó 

 Reporting and Co-operation Clause Requirements 

 The òOtheró Insurance Clause 

 Coverage for òPersonal Injuryó and òAdvertising Injuryó 

Logically, the initial review centres on the Grant of Coverage under the New IBC CGL 
Form.  In this section we deal with the introduction of the òknown lossó rule that has 
been introduced by IBC.  We examine changes to certain definitions including 
òproperty damageó and òelectronic dataó.  Our review of the definitions also includes 
new wordings for the definition of òcompensatory damagesó. We review the Supreme 
Court of Canadaõs 2001 decision in Derksen v. 539938 Ontario Ltd.3 and the impact of 
certain language when there are two causes to a loss, one covered and one excluded.  

The ensuing discussion focuses on the New IBC CGL Form Exclusions and changes to 
certain definitions.  We examine the broadening of certain exclusions including , the 
òemployerõs liabilityó exclusion, the òown propertyó exclusion, the òprofessional 
servicesó exclusion, the òpollutionó exclusion, and the òcontract assumedó exclusion 
(including the expansion for coverage under the New IBC CGL Form for contractual 
indemnity claims made against an insured). Our review of the Exclusions in the New 
IBC CGL Form will canvas what coverage has been eliminated under the òsexual 
abuseó exclusion, and reviews the new òasbestosó òmouldó and òterrorismò exclusions.  
Certain of these admittedly new exclusions restrict coverage now available to the 
insured under the New IBC CGL Form.  

Finally, the paper will review some of the secondary provisions of the New IBC CGL 
Form.  We will review the definition of òWho is an Insuredó under the new wordings 
and the impact of changes to the Aggregate Limit on the insured and to Canadian 
liability insurers .  The new and more strict requirements for an insured to report and 
co-operate with itsõ insurer are discussed.  The òOtheró insurance clause is the subject of 
a paper, of importance to both primary and excess Canadian liability insurers.  Finally 
we will discuss changes to coverage for both òPersonal Injuryó and òAdvertising 

                                                 
3 [2001] 3 S.C.R. 398 [hereafter òDerksenó]. 
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Liabilityó, which are liability exposures that do not involve the more traditional bodily 
injury or property damage.   

The ultimate goal in the presentation of these topics is to provide advice and guidance 
in regard to the New IBC CGL Form policy wordings, and ultimately to assure 
Canadian liability insurers a little more certainty in the ever -changing landscape of 
insurance law.   

Appendix A of this paper contains the New 2005 IBC CGL Form, as recommended by 
the IBC.  Appendix òBó is a chart of the òChange Highlightsó which summarizes the 
changes between the New IBC CGL Form and its predecessor. 

 

II.  THE GRANT OF COVERAG E  

A. Introduction  

The New IBC CGL Form contains two new and broad limitations to the basic Grant of 
Coverage in this section.  The first is the òknown lossó rule, which represents a 
significant reduction in th e Grant of Coverage as compared with the traditional 
òoccurrenceó based approach inherent in existing general liability wordings.  The 
second broad limitation is by reason of a more restrictive approach as to what 
constitutes òcompensatory damagesó. 

B. New Wo rdings in the Insuring Agreement  

In order to best understand these topics, the entire Insuring Agreement from the New 
IBC CGL Form is reproduced below, along with the relevant Definitions (with critical 
areas underlined for emphasis);  

1.  Insuring Agreement  

a. We will pay those sums that the insured become legally obligated to pay as 
òcompensatory damagesó because of òbodily injuryó or òproperty damageó to which this 
insurance applies.  We will have the right and duty to defend against any òactionó 
seeking those òcompensatory damagesó.  However, we will have no duty to defend the 
insured against any òactionó seeking òcompensatory damagesó for òbodily injuryó or 
òproperty damageó to which this insurance does not apply.  We may, at our discretion, 
investigate any òoccurrenceó and settle any claim or òactionó that may result.  But: 

 
(1) The amount we will pay for òcompensatory damagesó is limited as described in Section 

III  ð Limits of Insurance; and 
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(2) Our right and duty to defend ends when we have used up the applicable limit of 
insurance in the payment of judgments or settlements under Coverages A, B or D or 
medical expenses under Coverage C. 

 
No other obligation or liability to pay sums or perform acts or services is covered unless 
explicitly provided for under Supplementary Payments ð Coverages A, B and D. 

 
b. This insurance applies to òbodily injuryó and òproperty damageó only if: 

 
(1) The òbodily injuryó or òproperty damageó is caused by an òoccurrenceó that takes place 

in the òcoverage territoryó; and 
 
(2) The òbodily injuryó or òproperty damageó occurs during the policy period; and 
 
(3) Prior to the policy period, no insured listed under Paragraph 1. of Section II  ð Who Is An 

Insured and no òemployeeó authorized by you to give or receive notice of an 
òoccurrenceó or claim, knew that the òbodily injuryó or òproperty damageó had 
occurred, in whole or in part.  If such a listed insured or authorized òemployeeó knew, 
prior to the policy period that the òbodily injuryó or òproperty damageó occurred, then 
any continuation, change or resumption of such òbodily injuryó or òproperty damageó 
during or after the policy period will be deemed to have been known prior to the policy 
period. 

 
c. òBodily injuryó or òproperty damageó which occurs during the policy period and was 

not, prior to the policy period, known to have occurred by any insured listed under 
Paragraph 1. of Section II  ð Who Is An Insured or any òemployeeó authorized by you to 
give or receive notice of an òoccurrenceó or claim, includes any continuation, change or 
resumption of that òbodily injuryó or òproperty damageó after the end of the policy 
period. 

 
d. òBodily injuryó or òproperty damageó will be deemed to have been known to have 

occurred at the earliest time when any insured listed under Paragraph 1. of Section II  ð 
Who Is An Insured or any òemployeeó authorized by you to give or receive notice of an 
òoccurrenceó or claim: 

 
(1) Reports all, or any part, of the òbodily injuryó or òproperty damageó to us or any other 

insurer; 
 
(2) Receives a written or verbal demand or claim for òcompensatory damagesó because of the 

òbodily injuryó or òproperty damageó; or 
 
(3) Becomes aware by any other means that òbodily injuryó or òproperty damageó has 

occurred or has begun to occur. 
 
e. òCompensatory damagesó because of òbodily injuryó or òproperty damageó include 

òcompensatory damagesó claimed by any person or organization for care, loss of services 
or death resulting at any time from òbodily injuryó. 
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SECTION V ð DEFINITIONS  
 
é 
 
5. òBodily Injuryó means bodily injury, sickness or disease sustained by a person, including 

death resulting from any of these at any time. 
 
é 
 
20. òOccurrenceó means an accident, including continuous or repeated exposure to 

substantially the same general harmful conditions. 
 
é 
 
25. òProperty damageó means: 
 
a. Physical injury to tangible property, including all resulting loss of use of that property.  

All such loss of use shall be deemed to occur at the time of the physical injury that caused 
it; or 

 
b. Loss of use of tangible property that is not physically injured.  All such loss of use shall 

be deemed to occur at the time of the òoccurrenceó that caused it. 
 

For the purposes of this insurance, electronic data is not tangible property. 
 
As used in this definition, electronic data means information, facts or programs stored as 
or on, created or used on, or transmitted to or from computer software, including systems 
and applications software, hard or floppy disks, CD-ROMS, tapes, drives, cells, data 
processing devices or any other media which are used with electronically controlled 
equipment.   

 

C. The òKnown Lossó Rule 

The most significant change to the New IBC CGL Form in the Insuring Agreement are 
amendments that effectively transform the general liability policy from òoccurrence 
basedó coverage to a òhybrid claims madeó form of coverage. Older forms of the 
Insuring Agreement for bodily injury and property damage have required the existence 
of four factors: 

1. bodily injury or property damage;  

2. occurring during the policy period;  

3. caused by an occurrence; and 

4. taking place in the coverage territory.  
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However, insurers have been plagued in the last few decades by òlong tailó bodily 
injury and property damage claims.  These claims typically arise when bodily injury is a 
long-term latent disease (e.g., asbestosis or lead paint poisoning) or property damage is 
continuing and progressive in nature (environmental contamination or òleaky 
buildingsó).  In the context of claims evidencing progressive property damage or bodily 
injury, the issue that ar ises is which policy or policies, if any, are required to respond to 
claims or litigation that emerge years after the actual work of the insured who is 
implicated in the loss has been completed. 

As discussed below, the amendments to the Insuring Agreement in the New IBC CGL 
Form for bodily injury and property damage attempt to limit and provide more 
certainty about which policies must respond to òlong tailó claims.  The amendments 
have arisen largely in response to judicial decisions that have expanded the number of 
policies that must potentially respond in cases of continuing and progressive losses. 

1. Judicial Trigger Theories  
 

The judicial response to the uncertainty posed by former versions of the bodily injury 
and property damage insuring agreements in general liability policies has been to adopt 
various òtrigger theoriesó to explain when an insurer must respond to a claim.  These 
four theories can generally be described as: 

(a) òExposureó Trigger - The date of the first exposure to the condition 
that causes the harm triggers the policy in effect at that time. 

(b) òManifestationó Trigger - The date the damage is first discovered, 
or ought to have been discovered, triggers the policy in effect at 
that time. 

(c)  òInjury in Factó Trigger   - The date or dates that the damage 
actually occurred triggers the policy or policies in effect during that 
period of time.  

(d) òContinuous Trigger ó or òTriple Trigger ó - The date from the first 
exposure to the condition that causes the harm to the date that the 
damage first manifests triggers the policy or policies in effect 
during that period of time. 4 

                                                 
4 See e.g., G. Hilliker, Liability Insurance in Canada, Fourth Edition (Markham: LexisNexis Canada Inc., 
2006) at p. 203 [hereafter òHillikeró] and M. B. Snowden & M. G. Lichty, Annotated Commercial General 
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These various trigger theories have been thoroughly canvassed elsewhere and it is not 
within the scope of this paper to address each of them in detail.5  Yet, both in Canada 
and the United States, it appears that the current judicial approach to òlong tailó claims 
is to apply the òinjury in factó trigger theory as modified by the òcontinuous triggeró 
theory.6 

The leading case in Canada on the applicable trigger to coverage in a continuous 
property damage claim is the Ontario Court of Appeal decision in Alie v. Bertrand & 
Frere Construction Co.7  This decision addressed the coverage issues arising from 
underlying litigation by homeowners for property damage due to the incorporatio n of 
fly ash into the ready -mix cement used in the construction of the foundations of a 
number of homes built by the general contractor.  The concrete proved defective 
requiring complete replacement of the foundations.  

The Ontario Court of Appeal was of th e view that the continuous trigger theory applied 
in cases where property damage was ongoing over a number of years.  The Trial Judge 
had canvassed the exposure, manifestation and injury-in-fact triggers and determined 
that each, on its own, was inapplicable since the damage was ongoing and each trigger 
was inconsistent with the policy wordings and the findings of fact made about when 
the loss occurred and when the damage had progressed to the point that the 
foundations had to be replaced.  The Court of App eal said this about the method for 
deciding which policies had to indemnify the insured for damages imposed in the 
underlying litigation:  

 
If the injury in fact is found to have occurred at the date of exposure to the hazard, at the date of 
manifestation of the damage, or on a continuous and progressive basis, one might refer to the 
application of the exposure, manifestation or continuous trigger theories as descriptive of the 
timing of the damage as it actually occurred.  However, the most straightforward and accurate 
nomenclature is injury in fact. 
 
If the full extent of the damage has become a certainty at a point in time before it is discovered, the 
injury in fact has occurred by that point in time.  Consequently, the fact that there may be further 
deterioration after that point does not trigger any policies in place after that point, because the 
damage is already complete.  It will be a matter of evidence at the trial as to when the damage is 
complete.  The point when the full extent of the damage becomes known is the manifestation date.  

                                                                                                                                                             
Liability Policy (Aurora: Canada Law Book) Looseleaf: Updated Yearly, at p. 11-22 [hereafter òSnowden & 
Lichtyó]. 
5 Ibid., Snowden & Lichty at pp. 11-19 ð 11-50. 
6 M. G. Lichty, òThe òNewó Commercial General Liability Policy ð A Selective Consideration of the 2005 
IBC CGL Formó at p. 7 [hereafter the òLichty Paperó]. 
7 62 O.R. (3d) 345 (C.A.), leave to appeal refused, August 28, 2003) [hereafter òAlieó]. 
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In this case, there was no evidence acceptable to the trial judge that the damage was complete 
before the experts did conclusive testing in 1992.  Therefore that date was accepted as the date 
when the damage became complete. 
 
Because it was not possible on the evidence to determine how much of the damage occurred during 
any particular policy period, the application of the continuous trigger theory was appropriate in 
order to allow the trial judge to apportion the damage on a pro rata basis through the affected 
policy periods.8 [emphasis added] 

 

Therefore, in the context of a property damage case, it is the injury-in-fact trigger which 
determines which policies must respond to the loss, and the duration of the damage is a 
matter for proof at trial.  However, practically speaking, it will almost always be 
difficult, if not impossible, to determine how much damage arose at any given time.  
The continuous trigger theory allows a Court to assume that the damage occurred at a 
continuous rate during the implicated damage period with the result that all insurers on 
risk during that time must respond pro rata based on time on risk. 

The continuous trigger theory has wide acceptance in the United States in cases of 
continuous property damage.  One of the leading cases is the decision of the Supreme 
Court of California in Montrose Chemical Corporation of California v. Admiral Insurance 
Company9 which arose from the insured seeking a defence stemming from 
environmental contamination.  Fol lowing an exhaustive review of the case law, an 
assessment of the intention of the insurance industry in incorporating the concept of 
òoccurrenceó into the CGL insuring agreement for property damage and the reasonable 
expectations of the parties, the Court decided ongoing damage triggered all policies on 
risk during the time the damage occurred.  

However, while the continuous trigger theory is frequently used in cases of continuous 
property damage, at least one Canadian case has applied the òinjury in factó trigger in 
the context of a bodily injury claim arising from alleged sexual abuse.  

In Synod of the Diocese of Edmonton v. Lombard General Insurance Co. of Canada,10 the 
claimant in the underlying action sued the insured because of sexual abuse he had 
suffered from 1978 to 1984 by one of its ministers.  The claimant alleged that he only 
became aware of the full extent of damages from the sexual abuse in 1998.  The insured 
sought a defence from two liability insurers, one on risk from April 1982 ð December 
1984 and the second on risk after December 1984.  The Court decided that the òliability 
inducing eventó, being the alleged sexual abuse, was the event that triggered coverage, 
not the period of time over which the claimantõs damages manifested.  Since there was 

                                                 
8 Ibid., at paras. 141 ð 143. 
9 10 Cal.4th 645, 913 P.2d 878 [hereafter òMontroseó]. 
10 2004 ABQB 803 
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no allegation of sexual abuse during the period of time the second liability insurer was 
on risk, it did not have a duty to defend the insured.  

2. American òKnown Lossó Doctrine 
 

Insurers have attempted to avoid liability for continuous bodily injury or  property 
damage claims through the òknown lossó doctrine, also called the òloss in progressó 
rule.  The òknown lossó doctrine is a common law concept that is based on the principle 
that insurance is predicated on the concept of fortuity. 11  Accordingly, in surance cannot 
be obtained for a loss that has already taken place. 

The United States Court of Appeals, Fourth Circuit, stated the òknown lossó doctrine in 
Stonehenge Engineering Corporation v. Employers Insurance of Wasau12 as: 

 
As most often stated, the known loss doctrine in common law insurance jurisprudence excludes 
coverage of loss to the insured of which the insured had actual knowledge prior to the policyõs 
effective date or knew was substantially certain to occur. é The known loss doctrine seeks to 
prevent the concept of an insurable risk from becoming a mere fiction when the insured knows 
there is a substantial probability that it has suffered or will suffer a loss covered by the policy. é 
Because the known loss doctrine is an affirmative defense, the burden of proving the doctrineõs 
applicability rests with the party asserting it.13  [Emphasis added.  Citations omitted.] 

 
The Court of Special Appeals of Maryland has described the òknown lossó rule as 
follows:  
 

By its very nature, insurance is fundamentally based on contingent risks which may or may not 
occuré  If the insured knows or has reason to know, when it purchases a CGL policy, that there is 
a substantial probability that it will suffer or has already suffered a loss, the risk ceases to be 
contingent and becomes a probable or known loss [which is ordinarily uninsurable]. 14  [Emphasis 
added.  Citations omitted.] 

 

There is little case law in Canada on the òknown lossó rule but the doctrine has had 
wide judicial consideration in the United States.  While the concept of òknown lossó 
makes inherent sense, the emphasized words in the quote above from the United States 
Court of Appeals, Fourth Circuit provide insight into the success that U.S. insurers have 
had in arguing òknown lossó as a bar to coverage.  Characterized as an òaffirmative 
defenceó, many U.S. Courts have found ways to limit the application of the òknown 

                                                 
11 The òknown lossó rule is codified in some states, including California.  
12 210 F.3d 296. 
13 Ibid.,  at para. 301. 
14 Maryland Casualty Company v. Hanson et al. 2006 WL 1805993 (Md.App.) at para. 20. 
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lossó doctrine by developing stringent requirements for an insurer to prove that the loss 
was not fortuitous in view of the insuredõs knowledge prior to the inception of the 
policy.  

In Montrose, supra, the Court addressed the liability insurerõs argument that there was 
no coverage because the loss was known at the time the insurerõs policies incepted. The 
insured had received a letter from  the Environmental Protection Agency (the òEPAó) 
prior to the inception of the insurerõs first policy period indicating that the EPA 
considered the insured a potentially responsible party for environmental contamination 
from whom the EPA could recover reme diation costs under U.S. environmental 
statutes.  The Court decided that the receipt of this letter may have made inevitable an 
action to recover clean-up costs against the insured; however, liability  was not a 
certainty.  In order for a liability insurer to prevail under the òknown lossó doctrine, the 
insured had to know both the existence and extent of prospective injuries and that it 
was liable for those injuries.  Since a third party liability policy provides coverage for 
the sums that an insured becomes legally obligated to pay, the loss cannot be òknownó 
until liability is known. 15 

In summarizing its decision on the application of the òknown lossó rule, the Court 
stated: 

 
We therefore hold that, in the context of continuous or progressively deteriorating property 
damage or bodily injury insurable under a third party CGL policy, as long as there remains 
uncertainty about damage or injury that may occur during the policy period and the imposition of 
liability upon the insured, and no legal obligation to pay third party claims has been established, 
there is a potentially insurable risk within the meaning of sections 22 and 250 [of the California 
Insurance Code] for which coverage may be sought.  Stated differently, the loss-in-progress rule 
will not defeat coverage for a claimed loss where it had yet to be established, at the time the insurer 
entered into the contract of insurance with the policyholder, that the insured had a legal obligation 
to pay damages to a third party in connection with a loss.16   

 

(a)  òKnown Lossó Rule in Bodily Injury Damage Claims 
 

The òknown lossó rule has also been applied narrowly in cases involving bodily injury.  
One example is Maryland Casualty Company v. Phillip Hanson et al.,17 a case involving 
claims from numerous tenants against a landlord for injuries arising from exposure to 
lead based paint.  The liability insurer argued, among other things, that coverage was 
barred by the òknown lossó rule.  This argument was based on the insurerõs position 

                                                 
15 Supra, note 9, at para 8. 
16 Ibid.   
17 Supra, note 13. 
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that the manifestation trigger theory applied to trigger coverage.  Since the injuries had 
been diagnosed and were known to the insured prior to coverage incepting, the insurer 
argued that the claims were òknown lossesó and no coverage was afforded.  The Court 
endorsed the continuous tr igger theory of coverage and concluded that continuous 
exposure to the lead paint led to the development of new injuries over time.  Therefore, 
even if the insured had knowledge that some of the claimants had suffered some kind 
of injury from the initial e xposure to lead paint, the ongoing exposure which continued 
after the policies at issue incepted meant that the insured did not know of the losses 
which arose from repeated exposure.  Accordingly, the òknown lossó defence was 
rejected. 

In another lead paint case, United States Liability Insurance Co. v Selman,18  the First 
Circuit determined that the òknown lossó doctrine did not apply to preclude coverage, 
in spite of the fact that the landlord had prior warning of the dangers of the use of lead 
paint prior  to the issuance of the policy.  The Court determined that the test for òknown 
lossó was subjective, and the burden of proving the òknown lossó was on the insurer.  
Actual knowledge was required on the part of the insured .  The policy had been issued 
when the building was 95% lead-free, and the insured could have assumed there was 
no chance of further harm. 

Finally, the òknown lossó rule has been extensively reviewed in asbestos claims, which 
are synonymous in American jurisprudence with òlong-tailó bodily injury claims .  One 
earlier decision of note is the United States Court of Appeal case of Stonewall Insurance 
Company v. Asbestos Claims Management Corporation et al. 19  Here the Appellate Court 
determined that the òknown lossó defence did not bar the insured manufacturer of 
asbestos-containing products from indemnification, despite its awareness of potential 
asbestos claims.  The prospective number of injuries, the number of claims, the 
likelihood of successful claims and the amount of ultimate losses were highly uncertain .  
Although this was a coverage action under excess policies for asbestos-related personal 
injury claims, it was reasoned that the òknown lossó defence did not bar 
indemnification .  The liability insurer was perfectly entitled to replace t he uncertainty of 
its exposure with the precision of insurance premiums, as determined by its 
underwriters.   

(b) òKnown Lossó Rule in Property Damage Claims 
 

An example of the successful application of the òknown lossó rule can be found in the 
decision of the United States District Court, N.D. Illinois, Eastern Division in Central 

                                                 
18 70 F. 3d 684 (1st Circuit 1995) (Mass. 1st. Cir .) . 
19 73 F.3d 1178, 64 USLA 2447 (U.S.C.A., 2nd Cir.). 
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Mutual Insurance Company v. Useong International, Ltd.20    In this case, the liability 
insurer sought a determination as to whether or not it had a òduty to defendó in 
arbitratio n proceedings arising from defective water valves installed in refrigerators.  
Prior to the inception of the policy in issue, the insured had entered into an agreement 
with the refrigerator manufacturer in which the insured agreed to indemnify the 
refriger ator manufacturer for claims arising from the defective water valves.  In order 
for the liability insurer to successfully rely upon the òknown lossó rule, the Court 
decided that it had to establish that the insured knew, or, had reason to know, at the 
time that it purchased the liability policy that claims related to its water valves had been 
made or would be made and the likely extent of its exposure.  Since the insured had 
entered into the indemnity agreement with the refrigerator manufacturer, the insure r 
successfully established the òknown lossó defence because: 

 
é The increase in [the insuredõs] liability and risk exposure with regard to the valves had become 
a reality more than a year before the start of the [policy period]. ...  Based on the claims then filed 
and its commitment to resolve all claims filed prior to December 2006, [the insured] had a specific 
understanding about the extent and scope of its liability that exceeds the substantial probability 
standard.21 

 

The decision in Montrose, supra also illustrates the application of the òknown lossó 
doctrine in environmental claims involving property damage.  

In summary, American liability insurers have had limited success in relying on the 
òknown lossó rule to resist both the duty to defend and duty to indemnify under a 
commercial general liability policy.  Judicial results -based reasoning has narrowed the 
scope of the rule to the point that a judgment almost has to be outstanding against the 
insured in order for the liability insurer to be successful.  

3. Canadian Treatment of the òKnown Lossó Rule: 
 

As previously stated, there is scant judicial consideration of the òknown lossó rule in 
Canada.  The leading case is the decision in Alie, supra.  

In Alie, supra, the argument that coverage was defeated by the òknown lossó rule was 
indirectly advanced by two of the liability insurers on the basis that the general 
contractor had failed to disclose material facts prior to the policies in issue coming into 
effect.  Specifically, the liability insurers alleged that the general contractor failed to 
disclose its knowledge of the many homeowner complaints, its consultations with the 

                                                 
20 394 F.Supp.2d 1043. 
21 Ibid., at para. 1050. 
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concrete manufacturer, payments made to attempt repairs, its discontinuance of the use 
of fly ash, engineering reports from customers and l etters threatening litigation from 
homeowners.  The Trial Judge decided as a fact that, despite all of the foregoing, the 
general contractor did not appreciate the full extent of the problem with the ready mix 
cement until 1992.  The Court of Appeal agreed that there was evidence to support the 
Trial Judgeõs findings. 

Accordingly, the Court of Appeal, without specifically articulating the concept of 
òknown lossó, decided that the insurers could not avoid their indemnity obligations 
because the insured was not aware that damage to the foundations, and thus loss under 
the policies, was a òsubstantial certaintyó at the time these policies incepted. 

4. The New IBC CGL Form  
 

In light of the inconsistent application of the four trigger theories to coverage, the move 
toward the injury -in-fact trigger theory as modified by the continuous trigger theory, 
and the lack of success of U.S. liability insurers in relying upon the òknown lossó rule as 
a defence to coverage, the amendments to the insuring agreement for bodily injury and 
property damage in the new IBC CGL Form wordings are intended to inject an element 
of certainty into future coverage decisions for insurers considering continuous property 
damage or bodily injury claims.  The New IBC CGL Form introduces wording wh ich 
will restrict the number of policies that must respond to a loss in certain circumstances.  

(a) A òcut offó for an existing òoccurrenceó ð Subsection 1.b.(3) 
 

The effect of this new subsection is to exclude from coverage any bodily injury or 
property damage known by any insured, or employee authorized to give or receive 
notice of an occurrence or claim, prior to the inception of the policy.  Further, this 
subsection òdeemsó an insured to have knowledge of all continuing property damage 
or bodily injury prior  to the inception of the policy.  Accordingly, the insuring 
agreement for bodily injury and property damage òcuts offó the spectre of a continuing 
òoccurrenceó at the date the insured has knowledge of bodily injury or property 
damage. 

As discussed below, the threshold for knowledge is set fairly low.  There is no 
requirement that the insured know the extent of the property damage or bodily injury, 
or that it is substantially certain that the insured will have liability for such property 
damage or bodily inj ury.  Accordingly, the mere fact that an insured has been put on 
notice by a claimant prior to the inception of the policy should suffice to relieve an 
insurer of any duty to defend or indemnify.  
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(b) Modified òmanifestationó trigger theory ð Subsection 1.c. 
 

The effect of this new subsection is to òdeemó all continuing, change or resumption of 
bodily injury or property damage caused by an occurrence to occur during the policy 
period in effect when the insured becomes aware of such bodily injury or property 
damage.  Accordingly, the moment the insured has knowledge is the moment that all 
subsequent property damage or bodily injury is òdeemedó to have manifested and the 
policy in effect at the time the insured obtains knowledge must respond to all ensuing 
damage.  It compliments the exclusion from coverage in a subsequent policy in 
Subsection 1.b.(3) for any ongoing bodily injury or property damage after an insured 
has knowledge of bodily injury or property damage.  

(c) òDeemedó knowledge - Subsection 1.d. 
 

Subsection 1.d. provides an expansive set of circumstances in which an insured is 
òdeemedó to have knowledge of property damage or bodily injury.  Knowledge is 
òdeemedó, first, if an insured reports all or any part of bodily injury or property 
damage to an insurer [Subsection 1.d.(1)]; second, if an insured receives a written or 
verbal demand or claim for compensatory damages because of bodily injury or 
property damage [Subsection 1.d.(2)]; and third, if an insured becomes aware òby any 
other meansó that bodily injury or property damage has occurred or has begun to occur 
[Subsection 1.d.(3)].  The last of the three òdeemingó provisions is the broadest and 
appears to encompass a situation where an insured has a casual conversation with an 
acquaintance about a building that the insured worked on in which the acquaintance 
mentions that residents of the building are getting sick from mould exposure because of 
water ingress. 

Additionally, since the burden is on the insured to prove that a loss is within coverage, 
and the òdeemedó knowledge provisions are contained in the insuring agreement, the 
insured will have the burden of proving that it did not have prior knowledge of 
property damage or bodily injury for which it is currently seeking coverage.  

(d) Damage that occurs before the insured has knowledge 
 

So, what effect, if any, do Subsections 1.b.(3) and 1.c. of the Insuring Agreement for 
bodily injury and property damage have on the obligation to respond to bodily injury 
or property damage that occurs prior to an insured obtainin g knowledge of such bodily 
injury or property damage?  At first blush, the new wording appears to impose the 
obligation to respond to all bodily injury and property damage, past and future, on the 
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insurer on risk at the time the insured obtains knowledge o f the bodily injury or 
property damage.  However, and notably, the new subsections are silent on the 
obligation to respond to property damage or bodily injury that may have occurred prior 
the insured having knowledge of their existence.  

The fact that the Insuring Agreement of the New IBC CGL Form is silent on past 
damage indicates that there will likely be no change to the current application of the 
continuous trigger theory of coverage to such prior damage. 22  To take the leaky 
building context as an example again, suppose the insured is the window installer for a 
building that is substantially complete in 2002.  In 2006, the lawyer representing the 
owners of the building writes to the insured and advises it that the windows are 
demonstrating premature failu re, water ingress has occurred, and the resulting mould 
growth in the building is causing bodily injury to the residents of the building and 
property damage to other building components.  However, since the letter is silent as to 
whether or not the owners plan to seek compensation for such injuries from the 
insured, the insured does not give its current insurer notice.  In 2007, the insured is sued 
for property damage and bodily injury caused by the alleged defective work of the 
insured on the building.  Th e insured reports the litigation to its new insurer and seeks 
coverage. 

Further assume that the policies in effect from 2002 ð 2004 contain the existing insuring 
agreement for bodily injury and property damage but the policies in effect from 2005 ð 
2007 use the New IBC CGL Form, and each policy incepts on January 1st and expires on 
December 31st.  The liability insurer pursuant to the 2007 policy will not have to 
respond because the insured first had knowledge of bodily injury and property damage 
in 2006 when the lawyer for the building owners sent it the letter.  For the same reason, 
the 2006 policy will have to respond.  What about the policies in effect from 2002 ð 
2005? 

Since the New IBC CGL Form is silent on past damage, there is no bar to these prior 
liability policies responding to damage which occurred during those policy periods. 23  
However, the policies on risk from 2002 - 2004 will not have to respond to damage 
occurring after 2006 by virtue of the òdeemingó provision of Subsection 1.c. and the 
appl ication of the continuous trigger theory.  Accordingly, the New IBC CGL Form 
limits but does not eliminate the effects of the continuous trigger theory.  

                                                 
22 Lichty Paper, supra, note 6, at pp. 14 ð 15.  See also S. M. Baldwin, òThe 2001 Revisions to the ISO 
Commercial General Liability Coverage Formó presented at the DRI Insurance Coverage and Practice 
Symposium, December 2002, at p. 40. 
23 Lichty Paper, supra, note 6, at p. 14. 
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An interesting question, and likely to be the subject of much future litigation, is whether 
or not the 2005 policy must respond, in whole or in part, to damage caused after its 
issuance by virtue of the òdeemingó provision of Subsection 1.c.  It is likely in these 
circumstances, where two or more of the New IBC CGL Forms have been on risk prior 
to an insured obtaining knowledge of bodily injury or property damage, that a Court 
will adopt a pro rata sharing for future damage, subject to any òother insuranceó clauses 
in each of the policies. 

5. The Impact of the New Definition of òProperty Damageó 
 

What impact, if any, does the new definition of òproperty damageó have in light of the 
modified Grant of Coverage in the New IBC CGL Form?  This topic is addressed more 
fully in the next section of our paper in the context of òelectronic dataó, however certain 
òdeemingó provisions must be addressed here. 

The New IBC CGL Form definition of òproperty damageó is as follows:  

 
25. òProperty damageó means: 
 
a. Physical injury to tangible property, including all resulting loss of use of that property.  All 

such loss of use shall be deemed to occur at the time of the physical injury that caused it; or 
b. Loss of use of tangible property that is not physically injured.  All such loss of use shall be 

deemed to occur at the time of the òoccurrenceó that caused it. 
 

For the purposes of this insurance, electronic data is not tangible property. 

As used in this definition, electronic data means information, facts or programs stored as or on, 
created or used on, or transmitted to or from computer software, including systems and 
applications software, hard or floppy disks, CD-ROMS, tapes, drives, cells, data processing 
devices or any other media which are used with electronically controlled equipment. 

The new definition of òproperty damageó in the New IBC CGL Form has a òdeeming 
provisionó as to when òproperty damageó arises. The definition states in sub-section a) 
that ò[a]ll such loss of use shall be deemed to occur at the time of the physical injury that caused 
itó.  Sub-section b) states that ò[a]ll such loss of use shall be deemed to occur at the time of the 
òoccurrenceó that caused it.  The practical impact of the òdeeming provisionó in sub-
section a) is that the policy in effect on the date of the physical injury will be responsible 
for all loss of use.  If the damage is continuous, then all the policies on risk up to the 
time that the insured had knowledge will be responsible for all loss of use .  The new 
definition òdeemsó all loss of use resulting from physical damage to tangible property 
to occur at the time of the physical injury that c aused it.  It also òdeemsó all loss of use 
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of tangible property that has not been physically injured to occur at the time of the 
occurrence that caused it. 

To use the same example of the window installer, assume that instead of bodily injury 
claims resulting from mould, mould rots the building to the point that, in 2005, the 
municipal building inspector condemns the building and all the residents must move 
out.  Further assume that the building remains condemned and could not be occupied 
until 2006 but the insured is not sued for property damage and loss of use until 2007.  
The letter sent by the lawyer representing the owners of the building to the insured in 
2006 advises the insured that the building can now be occupied, after it was 
condemned.  Lastly, assume that there was evidence that rotting ceased in 2004.  Again, 
the insured reports the litigation to its 2007 insurer and there is no change to coverage 
from the prior example.  

The New IBC CGL Formõs definition for property damage would require the 2006 
policy to respond to future damage, likely on a pro rata basis with the 2005 liability 
insurer.  The 2007 liability insurer is no longer responsible to indemnify because of prior 
knowledge of the insured in 2006.  Which policy or policies, if any, must re spond to the 
loss of use claim? 

Under the new definition of òproperty damageó in the New IBC CGL Form, neither the 
2005 nor the 2006 liability insurers would have to respond to the loss of use claim, since 
each of their policies òdeemsó all loss of use to occur at the time of the physical injury, 
which ceased in 2004.  The policies on risk from 2002 ð 2004 will have to bear any 
damages arising from loss of use on a pro rata basis. 

What is likely to be subject to future litigation is whether liability insure rs that use the 
new definition of òproperty damageó will be able to avoid all indemnity for damages 
from loss of use when a liability insurer with a policy in a prior coverage year employs 
the older form of wordings, which does not employ such a òdeemingó provision, and 
the date of the physical injury or occurrence which causes such loss of use continues 
over the years both policies are in effect.  Will a Court apply the exposure trigger, to 
deem all loss of use back to the prior policy using the older definition of òproperty 
damageó or will it use the continuous trigger theory to require both policies to respond 
on a pro rata basis, notwithstanding the later policyõs use of the new definition of 
òproperty damageó?  In light of the current trend in the case law, it is likely that the 
answer is the latter. 

6. Summary  

In summary, the revisions to the Insuring Agreement of the New IBC CGL Form for 
òproperty damageó and òbodily injuryó will result in fewer policies responding to 
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claims for continuing property damage  or bodily injury.  However, with the concurrent 
use of the Former and the New IBC CGL Forms containing different Insuring 
Agreements there is no doubt a new generation of coverage litigation is waiting to be 
determined by the Courts, especially in cases of loss of use caused by continuous 
property damage. 

D. òProperty Damageó and òElectronic Dataó 

1. Introduction  

In the past, Canadian liability insurers have had little guidance from the IBC CGL Form 
wordings or from Canadian Courts on the issue of whether and to  what extent the loss 
of computer or electronic data (and the consequential loss of profits) could be covered 
under an insuredõs general liability policy.  The issue has been addressed in the 
American Courts, however, even American liability insurers have struggled to define 
coverage in this emerging area.  With the introduction of new definitions and an 
express exclusion in the New IBC CGL Form, the IBC is finally providing some 
guidance.  In the broadest terms, insureds will no longer be covered for any l oss of 
computer data under the New IBC CGL Form.  

2. Property Damage  

This portion of the discussion reviews the term òproperty damageó relative to coverage 
for electronic data, however the term òproperty damageó is used extensively 
throughout the New IBC CGL Form.  The right of an insured to defence and indemnity 
under the New IBC CGL Form policy wordings is contingent upon there being 
òproperty damageó (in the absence, of course, of the existence of òbodily injuryó).  This 
issue awaits judicial determination.   

The new definition of òproperty damageó (provided earlier) makes clear that damage to 
electronic data does not constitute òproperty damageó and as such, will not be the 
subject of indemnity for the insured .  Prior to this, Courts had to determine whether  or 
not electronic data was òtangible propertyó and therefore covered under a commercial 
general liability policy.   

There is a lack of Canadian jurisprudence with regard to the issues of electronic data.  
However American caselaw provides some insight int o the direction our Courts may 
take faced with the issues that arise out of the wording in the New IBC CGL Form.  
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3. American Caselaw  

Courts in the U.S. have reflected inconsistent and inconclusive approaches as to 
whether electronic data constituted òphysical injury to tangible propertyó for the 
purpose of triggering an indemnity obligation under a general liability policy. For the 
most part, however, U.S. caselaw suggests that electronic data is not tangible property 
and will not as a result attract indemnit y obligations.  

For example, in the Magnetic Data, Inc. v. St. Paul Fire & Marine Insurance Co.24 the Court 
found that the insuredõs liability policy did not extend coverage to the insuredõs erasure 
of information stored on its customerõs computer disk cartridges while the insured 
serviced the disks on its premises.  The Court determined that electronic data was 
òintangibleó property: 

The insured's comprehensive general liability policy does not cover loss-of-use claim arising from 
mistaken erasure of computer information because (a) the policy definition of òproperty damageó 
does not extend coverage to damages resulting from loss of use of intangible property and (b) even 
if computer information is tangible property, coverage is excluded because damaged property was 
on insured's premises òfor the purpose of being worked onó by the  insured. 

In St. Paul Fire & Marine Insurance Co. v. National Computer Systems, Inc.25 the liability 
insurer brought an action for declaratory judgment seeking a determination whether  it 
was obligated to defend and indemnify its insured .  The lawsuit alleged that the 
insured misappropriated the confidential, proprietary information giving the insured a 
competitive advantage over it in bidding on a contract.  At issue was whether the cl aim 
alleged damage to òtangible property.ó   

The insured had coverage for òproperty damageó, defined as follows: 

Any damage to tangible property of others that happens while this agreement is in effect.  This 
includes loss of use of the damaged property resulting from the damage.  Property damage also 
includes loss of use of othersõ property that hasnõt been physically damaged if caused by an 
accidental event that happens while this agreement is in effect. 

The Court reasoned that the lawsuit alleging the mi sappropriation of confidential 
information did not entail òproperty damageó.  It determined that there was no 
allegation that the information was lost, or that the binders of information on which the 
information was stored were lost.  The Court concluded t hat the information itself was 
not òtangibleó and no coverage was available.  

                                                 
24 442 N.W. 2d 153 (Minn. 1989). 
25 490 N.W.2d 626 (Minn. App. 1992). 
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Other cases favour the liability insurer.  In Seagate Technology, Inc. v. St. Paul Fire & 
Marine Insurance Co.,26 the Court determined that incorporation of the insureds 
defective disk drives to the claimant's personal computers did not " physically injure" the 
host personal computers under the terms of the policy's definition of òproperty 
damage.ó    Finally, in the case of Lucker Mfg. v. Home Insurance Co.27 the U.S. Court of 
Appeals found that a design for a particular project rendered less valuable by the 
discovery of a defect in one of its planned components failed to constitute tangible 
property for the purpose of insurance coverage.  The Court stated that ò[w]e are bound by 
the language of the policy and we cannot stretch it to include non-tangible property like the LMS 
design.ó 

A minority of American cases have extended coverage for loss or damage to electronic 
data.  For example, the Court of Appeals of Minnesota in Retail Systems, Inc. v. CNA 
Insurance Companies28 addressed the issue of whether òcomputer tapes and data are tangible 
property" under a general liability insurance policy.  In finding for coverage, the Court 
stated that: 

At best, the policy's requirement that only tangible property is covered is ambiguous. Thus this 
term must be construed in favor of the insured. Other considerations also support the conclusion 
that the computer tape and data are tangible property under this policy. The data on the tape was 
of permanent value and was integrated completely with the physical property of the tape. 

In Centennial Insurance Co. v. Applied Health Care Systems, Inc.29 the issue was whether 
loss of data constituted "property damage".  The Seventh Circuit Court concluded that a 
liability insurer owed a duty to defend to the insured against a lawsuit claiming 
damages caused by faulty computer equipment sold by the insured.  The defective 
equipment had resulted in the loss of data.  The Claimant had purchased four 
controllers for i ts data processing system.  It sued the insured arguing that the 
controllers were defective in that each of them had a wiring -connection defect that 
caused them to consistently malfunction through the random loss of customer billing 
and patient information  stored in the system.  The Court found that the insurer had an 
obligation to defend against the claim, reasoning that the lawsuit alleging computer 
malfunction and lost data created at least the possibility of òproperty damageó and thus 
triggered a duty t o defend.  Some commentators argue that this case was wrongly 
decided because the Court failed to address fully the issues of whether the lost 
information was tangible property. 30 

                                                 
26 11 F. Supp.2d 1150 (N.D. Cal. 1998). 
27 23 F.3d 808 (3rd Cir. 1994). 
28 469 N.W.2d 735 (Minn. App. 1991). 
29 710 F.2d. 1288 (7th Cir. 1983). 
30 P. Yost, P. Glad and W. Barker, Symposium on Insurance and Technology Article, 54 SMU L. Rev. 2055. 
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4. The Electronic Data Exclusion  

The Electronic Data Exclusion in section 2(l) of the New IBC CGL Form states as 
follows:  

2.  Exclusions 
This insurance does not apply to: 
 
l.  Electronic Data 
òCompensatory damagesó arising out of the loss of, loss of use of, damage to, corruption of, 
inability to access, or inability to manipulate electronic data 

It is worth repeating that the definition of òproperty damageó in the New IBC CGL 
Form states expressly that ò[f]or the purposes of this insurance, electronic data is not tangible 
propertyó and states that for the purposes of the definition of òproperty damageó 
òelectronic dataó means: 

éinformation, facts or programs stored  as or on, created or used on, or transmitted to and from 
computer software, including systems and applications software, hard or floppy disks, CD-
ROMS, tapes, drives, cells, data processing devices or any other media which are used with 
electronically controlled equipment.  

So, if a claim is made by a third party against an insured for compensatory damages 
arising out of the loss or damage of electronic data, the New IBC CGL Form specifically 
excludes coverage.  Insureds will have to purchase special endorsements for this type of 
coverage and pay an additional premium.  òTechnology Liabilityó policies, discussed 
below, provide coverage for this kind of loss.  

The Electronic Data Exclusion in the New IBC CGL Form states that the insurance will 
not cover any òcompensatory damagesó that are òarising out ofó the loss of, or loss of 
use, or damage to electronic data.  The use of the words òéarising out ofó is critical.  
This language is used throughout the New IBC CGL Form Exclusions and it is distinct 
from the anti -concurrent cause language found in select Exclusions in the New IBC 
CGL Form  (discussed at length later in the paper).  The use of the wording òarising out 
ofó is deliberate; as a result, the Exclusion is in no way òcauseó related.  Put plainly, 
there is no òcausation requirementó in the Exclusion.  In several recent British Columbia 
cases Courts considered the effect of exclusions beginning with the words òcaused byó 
and found for the insurer. 31  The very fact that the matters were litigated shows that 
cause-related language in exclusions in the Former IBC CGL Form can be problematic.  

                                                 
31 Jordon v. CGU Insurance Co. of Canada 2004 BCSC 402; Leahy v. Canadian Northern Shield Insurance Co. 
2000 BCCA 408.  
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The impact of the òarising out of ò language in the New IBC CGL Form is that exclusions 
are not based on òcauseó but rather based on the type of loss that occurs.   

5. Technology Liability Policies  

Since electronic data is excluded from coverage under the New IBC CGL Form, the 
commercial insured may elect to purchase a differing policy, the Technology Liability 
policy.  These policies are the response of a number of Canadian liability insurers to 
emerging òe-commerceó perils.  These policies are tailored to specifically address the 
reality of the role technology plays in the world of contemporar y business.  Some of 
these new policies afford simple and broadly worded coverage.  Others afford a more 
complex set of coverages and defined terms.  This species of policy provides an insured 
with protection, however varied, from a myriad of òe-commerceó related perils, 
including the storage and use of electronic data. 

Under a typical Technology Liability policy, the insurer pays those amounts an insured 
becomes legally obligated to pay for wrongful acts:  

 
1.  [in the insuredõs] performance of technology services; or 
 
2.  [resulting] in the failure of [the insuredõs] technology products to perform the function or 

serve the purpose intended. 
 
òTechnology Servicesó means any computer or electronic information technology services 
performed by [an insured] for others, including system analysis, systems programming, 
data processing, system integration, outsourcing development and design and the 
management, repair and maintenance of computer products, networks and systems. 
 
òTechnology Productsó means any computer hardware, software or related electronic 
product, equipment or device that is created, manufactured, developed distributed, 
licensed, leased or sold by [an insured] to others, including training in the use of such 
computer hardware, software or related technology products.   

 

6. Conclusion  

The Electronic Data Exclusion was added to the New IBC CGL Form to compliment the 
revised definition of òproperty damageó which now expressly states that electronic data 
is not considered tangible property .  Until the Canad ian Courts have opined 
definitively on the language in the Electronic Data Exclusion, including the definition of 
Electronic Data, Canadian liability insurers will continue to face some uncertainty on 
the extent of coverage available to insureds.  In light  of this uncertainty, it is strongly 
recommended to have insureds purchase a Technology Liability policy to respond to 
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coverage needs, particularly as the storage, maintenance and use of electronic data now 
drives the modern commercial environment.  

We now turn to another significant limitation on the Grant of Coverage in the New IBC 
CGL Form, namely the narrowing of the kinds of damage that attract indemnity, 
achieved through the use of the term òcompensatory damagesó.  This limitation is 
another example of how Canadian liability insurers and the IBC have reacted to the 
judicial results that broadened coverage beyond what was originally contemplated 
under Former IBC CGL Form wordings.  

E. A Narrow Definition of òCompensatory Damagesó 

1.  The Wordings  

Under the Grant of Coverage in the New IBC CGL Form, the Insuring Agreement 
states:  

 
1.  Insuring Agreement 
 
a. We will pay those sums that the insured become legally obligated to pay as 

òcompensatory damagesó because of òbodily injuryó or òproperty damageó to which this 
insurance applies.  We will have the right and duty to defend against any òactionó 
seeking those òcompensatory damagesó.  However, we will have no duty to defend the 
insured against any òactionó seeking òcompensatory damagesó for òbodily injuryó or 
òproperty damageó to which this insurance does not apply.  We may, at our discretion, 
investigate any òoccurrenceó and settle any claim or òactionó that may result.  But: 
 
(1) The amount we will pay for òcompensatory damagesó is 

limited as described in Section III  ð Limits of Insurance; and 
 
(2) Our right and duty to defend ends when we have used up the 

applicable limit of insurance in the payment of judgments or 
settlements under Coverages A, B or D or medical expenses 
under Coverage C. 
 

No other obligation or liability to pay sums or perform acts or services 
is covered unless explicitly provided for under Supplementary 
Payments ð Coverages A, B and D. 
 

In the New IBC CGL Form, òcompensatory damagesó are defined as:  
 

òCompensatory damagesó means damages due or awarded in payment for actual injury or 
economic loss.  òCompensatory damagesó does not include punitive or exemplary damages or the 
multiple portion of any multiplied damage award. 
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The term òcompensatory damagesó also comes into play in the Limits of Insurance 
Section of the New IBC CGL Form, discussed in the later section of this paper entitled 
òLimits of Insurance ð The General Aggregate Limitó. 

2. The Impact of Defining òCompensatory Damagesó  

 
The words òcompensatory damagesó play a pivotal limiting role in the New IBC CGL 
Form.  The term is now a defined in the New IBC CGL Form, whereas the term was not 
defined in the Former IBC CGL Form.  The word òdamagesó is not singularly defined, 
but rather only in the context of òcompensatory damageó or òproperty damageó  The 
step of defining òcompensatory damagesó in the New IBC CGL Form preserves the 
traditional indemnity aspects of general liability insurance .  The definition recognizes 
that certain monetary exposures an insured confronts are personal and not transferable 
to an insurer.  Examples of such personal liabilities include liability for punitive 
damages, criminal penalties, an order for specific performance under a contract, or, an 
order for restitution. 32   It can safely be assumed that the IBC decided to define the term 
òcompensatory damagesó to remove any uncertainty about the insurability of these 
other types of damages.  The new definition will minimize the likelihood of any 
coverage dispute as to what kinds of damages are to be indemnified.  There may still be 
issues of interpretation with older versions of the Former IBC CGL Forms, but going 
forward, the step of defining the term òcompensatory damagesó throughout the New 
IBC CGL Form should curtail much of the current debate.  

3.   Canadian Caselaw 

It is helpful to distinguish how Canadian Courts have traditionally defined 
òcompensatory damagesó. This is of particular importance because of the distinction 
between other kinds of damages awarded by the Courts, particularly aggravated or 
puni tive damages.   

(a) òCompensatory Damagesó Versus Punitive or Aggravated Damages 
 

òCompensatory damagesó in the law of contract and tort compensate a party that has 
suffered loss or damage with an award of money .  Under the New IBC CGL Form, an 
insured wil l receive òcompensatory damagesó for either òproperty damageó or òbodily 
injuryó. Courts have drawn a firm distinction between òcompensatory damagesó and 
punitive damages.  A complete discussion of types of damages are beyond the purview 
of this paper, how ever, in general, punitive damages are based on the conduct of a 
                                                 
32 C. Brown, J. Menezes, Cassels Brock & Blackwell, Insurance Law in Canada, vol. 2 (Toronto: Thomson 
Carswell, 2002) at section 18-62. 
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Defendant in a lawsuit, as opposed to the Plaintiffõs loss.  The aim of punitive damages 
is not to compensate a Plaintiff, but to punish the Defendant.  The terms òpunitive 
damagesó and òexemplary damagesó are often used interchangeably.  Aggravated 
damages are also based on compensation. Aggravated damages will be awarded where 
the conduct of the Defendant heightens the loss of the Plaintiff.  Aggravated damages 
are an òéaugmentation of an awardó of compensatory damages and compensate for 
intangible injuries such as distress or humiliation. 33 

Canadian caselaw illustrates how the Courts define and distinguish between types of 
damage.  For example, in Whiten v. Pilot Insurance Co.,34  the Plaintif f brought an action 
against the insurer for breach of contract.  In its landmark 2002 decision, the Supreme 
Court of Canada distinguished punitive damages from damages that were 
compensatory in nature. The Court determined that punitive damages were awarde d 
against the insurer in this breach of good faith case as a means of punishing the wrong 
doer for reprehensible or malicious conduct; punitive damages were not 
òcompensatoryó in nature. 

In a tort case, the Manitoba Court of Queens Bench in Victoria General Hospital v. General 
Accident Assurance Co. of Canada35 concluded that ò[p] unitive damages are not compensatory 
in nature.ó   In this case, the insurer had issued a policy that stated it was liable only for 
compensatory damages.  However, the Court found t hat punitive damages were not 
compensatory in nature ð and the insurer had agreed, in a later section of its policy, to 
pay all sums which the insured became legally obligated to pay.  The Court found that 
coverage was clearly broader than an obligation only to pay only òcompensatory 
damagesó. 

On the other hand, in Vorvis v. Insurance Corporation of British Columbia36 (a breach of 
employment contract case) the Supreme Court of Canada determined that aggravated 
damages were compensatory in nature.  The Court stated that  

Aggravated damages are awarded to compensate for aggravated damage.  As explained by 
Waddams, they take account of intangible injuries and by definition will generally augment 
damages assessed under the general rules relating to the assessment of damages.  Aggravated 
damages are compensatory in nature and may only be awarded for that purpose.  Punitive 
damages, on the other hand, are punitive in nature and may only be employed in circumstances 
where the conduct giving the cause for complaint is of such nature that it merits punishment. 

                                                 
33 Vorvis v. Insurance Corp. of British Columbia [1989] 1 S.C.R. 1085 [hereafter òVorvisó]. 
34 2002 SCC 18. 
35 1995 CarswellMan 54 at para 34. 
36 Vorvis, supra, note 32. 
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In Thomson v. Zurich Insurance Co.,37 the Court was asked to award both punitive and 
aggravated damages against the insurer.  The claim arose out of non-payment of 
accident benefits under a motor vehicle policy.  The Court concluded that in order to 
support an award of punitive damages, evidence of malice was required. The Court 
distinguished  punitive damages from aggravated damages and noted that the latter 
was a form of compensatory damages.  

In the case of Palliser Regional Division #26 v. Aviva/Scottish & York Insurance Co.38 the 
Court found that the insurer had a duty to defend an insured in a claim for 
compensatory damages, but not for a claim for aggravated or punitive damages as they 
fell outside of the purvie w of the policy.  It was not clear from the case whether 
compensatory damages was actually defined in the policy but the Court did not 
consider the Thomson or Vorvis cases, supra. 

Canadian cases have generally followed the meaning of compensatory damages which 
is now codified by the New IBC CGL Form, namely that compensatory damages do not 
include punitive or exemplary damages.  

 (b)  When the Term òCompensatory Damagesó is Undefined  
 
In general, Canadian Courts have consistently determined that where polic y wordings 
refer to òcompensatory damagesó there is no coverage for punitive or exemplary 
damages.  In one case where the term òdamagesó was defined in a policy as 
òcompensatory damagesó but the word compensatory was not defined, the Court 
referred to the definitions of damages and compensatory damages in Blackõs Law 
Dictionary:  
 

édamages is defined in Part I of the Policy as meaning "compensatory damages". 
 
15 Black's Law Dictionary, 6th ed. St. Paul, Minn: West Publishing Co. 1990 defines "damages" 
as  :A pecuniary compensation or indemnity, which may be recovered in the courts by any person 
who has suffered loss, detriment, or injury, whether to his person, property or rights, through the 
unlawful act or omission or negligence of another. A sum of money awarded to a person injured 
by the tort of another 
 
16 It further defines "compensatory damages" as: 
 
Compensatory damages are such as will compensate the injured party for the injury sustained, 
and nothing more; such as will simply make good or replace the loss caused by the wrong or 
injury. Damages awarded to a person as compensation, indemnity or restitution for harm 

                                                 
37 1984 CarswellOnt 649 (Ont. H.C.). 
38  2004 ABQB 781 
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sustained by him. The rationale behind compensatory damages is to restore the injured party to 

the position he or she was in prior to the injury .39  
 

The Court used this definition to hold that the legal fees paid for a coronerõs inquest 
were not akin to compensatory damages and not covered under the policy. 

3.   American Caselaw  

A review of American coverage cases is helpful to illustrate the different approaches the 
U.S. Courts take when òdamagesó are a defined term in the liability policy, and when 
the term is undefined.  

When the term òdamagesó is undefined, some American Courts have found that absent 
specific language, a liability policy sh ould respond to an award of punitive damages. 40     
For example, in Philadelphia Indemnity Insurance Company v. Stebbins Five Companies41 the 
U.S. District Court found that where a liability policy does not specifically exclude 
coverage for punitive damages and where the policy stated that the liability insurer will 
pay òthose sums that the insured becomes legally obligated to pay as damages because of ôbodily 
injuryõó there was coverage for punitive damages.  The Court reasoned that the policy 
language did not provide coverage only for compensatory damages, and did not 
distinguish between compensatory and punitive damages.  Finally the Court 
determined that coverage for punitive damages would not be contrary to public policy 
in the state of Texas, which did not prohibit coverage of a punitive damages award in a 
liability policy.  

Like Canada, where the policy language refers to òdamagesó (but with no specific 
reference to òcompensatory damagesó), some U.S. Courts have concluded that 
òdamages,ó as the word is ordinarily defined, was broad enough to encompass punitive 
as well as compensatory damages.42   Other American cases show how the Courts have 
interpreted the term òcompensatory damagesó.  In Willow Inn, Inc. v. Public Service Mut. 
Ins. Co.43 attorneyõs fees and costs were determined to be òcompensatory damagesó 
according to the United States Court of Appeal, Third Circuit .  In McMillian v. F.D.I.C .44, 
the United States Court of Appeals found that: òcompensatory damagesó and òactual 
damagesó are synonymous, and they include all damages other than punitive or exemplary 

                                                 
39 Akey v. Encon Insurance Managers Inc., 2001 CarswellOnt 1996 (Ont. Sup. Ct.). 
40 Snowden & Lichty, supra, note 4 at p. 8-1. 
41 Not Reported in F.Supp.2d, 2004 WL 210636 N.D.Tex., 2004. 
42 Carroway v. Johnson C  245 S.C. 200, 139 S.E.2d 908 and South Carolina State Budget & Control Bd. v. Prince, 
304 S.C. 241, 403 S.E.2d 643 (S.C. 1991). 
43 399 F.3d 224 C.A.3 (Pa.), 2005. 
44 81 F.3d 1041C.A.11 (Fla.), 1996. 

http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1965125216&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1991073990&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
http://ecarswell.westlaw.com/find/default.wl?rs=WLCA6.07&serialnum=1991073990&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=711&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawPro
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damages.  Finally, in Barnette v. Brook Road, Inc.45 the Court found that under Virginia 
law,  òcompensatory damages ó are those òéallowed as a recompense for loss or injury 
actually received and include loss occurring to property, necessary expenses, insult, pain, mental 
suffering, injury to the reputation, and the like.ó.  The conclusion to be drawn from these 
cases is the less ambiguity, and the more exact definitions in a liability policy, the better, 
not only for the sake of the insured and liability insurer, but particularly for the Courts 
when called upon to interpret the liability policy.  

4. Conclusion     

Based on the definition of òcompensatory damagesó in the New IBC CGL Form, Courts 
will n ot provide coverage for punitive damages.  However, what remains to be seen is 
whether or not a Court award for aggravated damages, based on Canadian caselaw 
reviewed above, will be compensable under the New IBC CGL Form .   

The paper now shifts focus from the new limitations in the Grant of Coverage under 
Section 1 of the New IBC CGL Form to address the extent to which the Exclusions act to 
impact on coverage.  Exclusions in the New IBC CGL Form are as critical as the Grants 
of Coverage.  We also examine the relevant definitions which have been expanded 
under the New IBC CGL Form.  

 

III.   EXCLUSIONS  

A. The Impact of the Derksen Decision:  Concurrent Causes of Loss Language 

1.   Introduction  

In the broadest terms, this section outlines wording revisions that increase the operation 
of certain exclusions in situations where two or more consecutive or concurrent perils 
give rise to a liability exposure.  The practical effect of these changes is to move the 
defence obligation from the liability insurer onto the sh oulders of either an automobile 
liability policy, or, other more specialized forms of coverage such as marine liability, or 
aviation liability policies.  

Historically, when faced with a claim for coverage under a liability policy, Canadian 
liability insurer s looked to determine if there was a single, dominant, or óproximateó 
cause of the loss.  If so, and that cause of the loss was an included peril of coverage, then 

                                                 
45 429 F.Supp.2d 741 E.D.Va., 2006. 
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coverage was granted.  If that cause of the loss was an excluded peril, then coverage 
was not available.   

However, the term òproximate causeó is a negligence law concept, and its application in 
an insurance policy analysis can be problematic.  In the past decade there has been a 
shift away from the òproximate causeó approach to a more expansive approach to 
ascertain if a peril fits within the outer parameters of coverage.  This issue was 
ultimately considered in 2001 by the Supreme Court of Canada in the Derksen case. The 
Supreme Court of Canada not only assumed the role of deciding if there could be more 
than one cause of a loss, but also outlined the method for determining the applicability 
of coverage when one of the losses was covered and one was excluded. 

The liability insurance industry has typically taken the stance that exclusions are 
premised upon either the existence of another policy of insurance, or, because the loss 
was not fortuitous.  However, our Courts are finding there can be many losses arising 
from a òmixó of perils, some of which are covered, others are not and the issue has 
become òdoes the insured have coverage when one of the perils is excluded and yet another peril 
that contributed to the loss is covered under the policy? ò  

Trial Courts have responded to the decision in Derksen, supra in unpredictable ways .  
Given the varied response, the IBC elected to include òanti-concurrent causation 
languageó in the New IBC CGL Form Automobile Exclusion, and in other exclusions as 
well .  The question becomes how will the Courts now respond to this new òanti-
Derksenó language?  What òpost-Derksenó results will now be eliminated?  

2. The Law Before Derksen 

Thirty years ago Canadian Courts would have likely adopted the English Court of 
Appealõs practice that where two causes of a loss existed, one within coverage and one 
not, the Court would s earch to òédetermine which cause is the ôeffective or dominant 
causeõ.ó46   Fifteen years ago the Supreme Court of Canada stated that òéit should not 
debate on which of various causes of a loss were proximateé.scepticism is advised when 
addressing this metaphysical topicéó47  Then, ten years ago, the B.C. Court of Appeal 
spoke on this issue.  It clarified that a very common cause of loss in B.C., namely water 
damage due to seepage and leakage, may in fact have a concurrent or second cause, 
namely a burst water pipe (one typically covered, the other typically excluded). 48    By 
this time, the judicial door was opened to a series of otherwise excluded claims against 

                                                 
46 Wayneõs Tank & Pump Co. v. Employerõs Liability Assurance Corp [1974] Q.B. 57. 
47 CCR Fishing Ltd. v. British Reserve Ins. Co., [1990] 1 S.C.R. 814.  
48 Pavlovic v. Economical Mutual Insurance Company (1996), 99 B.C.L.R. (2d) 298 (C.A.). 
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Canadian liability insurers, which caused great debate as to what constituted 
òconcurrent causes of loss.ó 

In the same time period the Supreme Court of Canada gave a broad interpretation to 
the words òownership, use or operationó of a vehicle.  In the case of Amos v. I.C.B.C.,49 the 
Court concluded an injury arose out of the ownership, use or operation  of a vehicle, 
after an individual had been attacked and shot through the window of his car by 
persons apparently attempting to gain entry to the car.  The Court found the incident 
resulted from an òordinary and well-known activityó to which motor vehicles are put 
and found a sufficient connection between the injuries and the use of the vehicle.  In 
doing so, the Supreme Court considered the causation issue and noted that the words 
òarising out ofó were viewed in certain cases as words of a much broader significance 
than òcaused byó.  It was decided that negligence or fault in the use or operation of the 
vehicle did not need to be the cause of the injury. 

All of these rulings would ultimately play a role in the decision in Derksen, supra.  

3. The Derksen Decisi on 

In 2001 the Supreme Court of Canada considered the coverage issues that arose out of 
an accident in which one child was killed and three were injured.  A steel base plate 
(part of a road sign assembly), which had been put on the defendantõs truck by the 
defendant driver as part of the clean up at a work site, flew off the truck through the 
windshield of an oncoming school bus.  

The Plaintiffs alleged negligence both at the work site and in the operation of the truck.  
The Ontario Trial Judge decided that the accident resulted from concurrent causes, 
negligent clean up and negligent operation of the truck, and that both the liability 
policy and the auto policies provided coverage.  This finding was upheld by the 
Supreme Court of Canada. This conclusion was reached notwithstanding the standard 
exclusion in the liability policy of the òuse or operation of an automobileó. 

The Supreme Court of Canada made the following broad findings  

(a) Derksen, supra, was based on a series of events that were separate 
causes contributing to the same loss, as opposed to a series of 
events that were the same cause of the loss; 

(b) Insurers may suggest there was an independent and intervening 
act (more proximate cause) that broke the chain of causation, but 

                                                 
49 [1995] 3 S.C.R. 405 [hereafter òAmosó]. 
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this is not correct.  The operation of an intervening force will not 
ordinarily absolve a defendant of further responsibility if it can be 
considered a normal incident of the risk created by the harm; 

(c) Where there are concurrent causes there is no presumption that all 
coverages are ousted if one of the concurrent causes is an excluded 
peril.  This is a matter of interpretation and must be expressly 
stated in the insurance policy; 

(d) As insurers have language available to them that would remove all 
ambiguity from the meaning of an exclusion c lause in the event of 
concurrent causes, there was no reason to decide in favour of the 
insurer; 

(e) The broad interpretation of the phrase òarises out of the use or 
operation of an automobileó did not apply.  The broad meaning of 
the phrase òarises out ofó applies in the context of a claim for 
coverage.  In Derksen, the phrase òarises out ofó was in the context 
of an exclusion clause (in the CGL policy) which is given a narrow 
interpretation.   

(f) There was nothing in the CGL policy to indicate there was no 
coverage for an insured risk if an expressly excluded risk was an 
additional cause of the injury.  Therefore the exclusion clause was 
ambiguous with respect to losses from concurrent causes; and  

(g) Each insurer was liable for coverage for only that portion of the  loss 
attributable to their insuredõs risk. 

4. The Application of the Derksen Decision in Motor Vehicle Cases    
 

Despite what is described as a continuing shift toward a more expansive definition of 
the phrase òarising out of the use or operation of a motor vehicleó since the decision in 
Amos, supra, the ruling in Derksen, supra, has allowed Courts to look to other conduct 
which might have otherwise been included under an auto insurerõs coverage.  The 
following are some examples: 

(a) Oil Leaked from a fuel truck and caused pollution to lands  

Although a fuel leak is considered to be an òordinary and well-
known activityó to which vehicles are put, and was connected to 
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the operation of the fuel truck, this was also a failure to inspect the 
fuel lines which was deemed to be covered under the CGL policy.  
Both the auto and CGL policies applied. 50 

(b) Motor vehicle accident caused during a sales demonstration of 
vehicle 

The insured caused the accident while demonstrating an 
amphibious vehicle.  There was an exclusion for the use and 
operation of a motor vehicle.  The Court found a concurrent cause 
of the loss ð the insuredõs allegedly defective salesmanship - which 
was covered under the policy.  51 

(c) Dog in back of open truck bites person  

The allegation that the Defendant dog owner failed to keep his dog 
contained in the vehicle constituted a causal connection to the loss 
and therefore was a òuse and operationó.  The failure to control the 
dog also called for coverage under the dog ownerõs liability policy. 
Both the general liability insurer and the auto insurer were 
required to provide a defence and indemnity for the Defendant. 52 

Auto insurers and insureds will continue to rely on Derksen to try and stretch the web of 
coverage wide enough to find a second cause of a loss to obtain additional coverage.  
Fortunately for Canadian liability insurers, the Ontario Court of Appeal has offered 
some guidance on how to deal with pleadings that attempt to obtain dual coverage .  In 
the Ontario Court of Appeal decision in Unger (Litigation Guardian of) v. Unger53 an 
employee, while driving his work vehicle, injured the Plaintiff.  The Plaintiff sued both 
the employee and the employer.  The Ontario Court of Appeal determined that an 
allegation against the employer for negligent hiring, training or supervision of the 
employee may be germane to whether the defendant was negligent in the use or 
operation of a vehicle, but not a òstand alone ground for recoveryó.  The Court stated 
that ò[T]he allegations, even if proved, without also proving negligent use of a motor vehicle 
would not allow the insured to succeed.ó  

                                                 
50 Harveyõs Oil Ltd. v. Lombard General Insurance Co. of Canada, 2003 NLSCTD 158, affirmed 2004 NLCA 9. 
51 Neary v. Wawanesa Mutual Insurance Co., 2003 NSCA 66. 
52 Taylor v. Maris, 2004 BCCA 391. 
53 [2003] O.J. No. 4587 (Q.L.)(C.A.).[hereafter òUngeró]. 
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5. The Impact of Derksen Wording in the New IBC CGL Form Exclusions  
 

The New IBC CGL Form has six exclusions that contain òanti-concurrent cause of a 
lossó language.  The purpose of the language is to avoid the judicial results created by 
Derksen, supra.  The òanti-concurrent cause of a lossó language is also found in the 
Aircraft or Watercraft Exclusion (which is only briefly addressed here).  There are also 
four so-called common exclusions in the New IBC CGL Form.  These four exclusions 
are: 

 the Mould Exclusion;  

 the Nuclear Energy Liability Exclusion;  

 the War Risks Exclusion; and 

 the Terrorism Exclusion. 
 

The exclusions for Mould and for Terrorism are dealt with at some length in other 
por tions of this paper .  Thankfully, Canadian caselaw on the interpretation of the 
exclusions for War Risks and for Terrorism is almost non-existent. 

(a)  The Automobile Exclusion  
 

é 2. Exclusions 
 This insurance does not apply to: 

f. Automobile  
òBodily injuryó or òproperty damageó arising directly or indirectly, in whole or in part, 
out of the ownership, maintenance, use or entrustment to others of any òautomobileó 
owned or operated by or on behalf of or rented or loaned to any insured.  Use includes 
operation and òloading or unloadingó.  This exclusion applies regardless of any other 
contributing or aggravating cause or event that contributes concurrently or in any 
sequence to the òbodily injuryó or òproperty damage.ó  

 

The new wording identifies an exclusion  for any range of liability for property damage 
or bodily injury arising òdirectly or indirectly, in whole or in partó out of the ownership or 
use of an automobile (by the insured or anyone else the insured entrusted it to), 
òregardless of any other contributing cause or aggravating cause or event that contributes 
concurrently or in any sequence.ó  The italicized sections as noted are clearly designed to 
eliminate the expansive scope of coverage adopted in Derksen, supra.  The exclusion also 
bars any indemnity exposure surrounding the òloading and unloadingó of an 
automobile.  
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The Automobile Exclusion also applies if there are allegations arising from the 
employment law context, applying as follows:  

 even if the claims against any insured allege negligence or other wrongdoing in the supervision, 
hiring, employment, training or monitoring of others by that insured, if the òoccurrenceó which 
caused the bodily injury or property damage involved the ownership, maintenance, use or 
entrustment to others of any òautomobileó that is owned or operated by or rented or loaned to any 
insured. 

This wording in the New IBC CGL Form Automobile Exclusion is designed to restrict 
coverage in situations where a negligent act is committed by an employee during the 
course of his or her employment, for instance, causing an accident whilst driving a 
vehicle owned by the insured; the accident allegedly caused by negligent business 
practices of the insured, such as poor training or supervision.54 

There are three exceptions to the Automobile Exclusion which have the effect of 
admitting coverage in certain situations:  

This exclusion does not apply to: 
 

1) òBodily injuryó to an employee of the insuredé.ó 

2) òBodily injuryó or òproperty damageó arising out of a defective condition in, or improper 
maintenance of any òautomobileó owned by the insured while leased to others for a period of 30 
days or more provided the lessee is obligated under contract to ensure that the òautomobileó is 
insured. 

3) The ownership, use or operation of machinery, apparatus or equipment mounted on or attached 
to any vehicle while at the site of the use or operation of such equipment, but this exception does 
not apply when such equipment is used for the purpose of òloading or unloading.ó 

These three exceptions to the Automobile Exclusion could give rise to coverage in any 
one of the following scenarios: 

(a) An insuredõs employee sues his or her employer as a result of an 
accident occurring due to negligent maintenance while he or she is 
operating the insuredõs vehicle.  Practically however, if the 
employee was working at the time of the accident the claim would 
be statute barred by workers compensation legislation and 
coverage would not be required.  

                                                 
54

 Unger, supra.    
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(b) A defective vehicle the insured had leased on a long-term basis 
causes a loss and there was no provision in the lease requiring the 
lessee to obtain insurance.  In practice, this will arise infrequently.  

(c) An oil tank mounted to the back of an insuredõs vehicle springs a 
leak, damaging third party property.  The exclusion would n ot 
apply in this situation .  In one case, a Newfoundland Court found 
an oil leak was connected to the operation of the fuel truck, but was 
also a failure to inspect the fuel lines and was therefore deemed to 
be covered under the general liability policy.  Both the auto and 
general liability policies applied.  55 

Several issues arise from the exclusionary language in the New IBC CGL Form 
Automobile Exclusion, namely, circumstances involving the loading and unloading of 
the automobile, supervision of employees and conduct in the course of employment, 
each of which is examined below.   

First, òloading and unloadingó is now a defined term in the New IBC CGL Form as 
follows:  

òLoading or unloadingó means the handling of property: 

 
a.  After it is moved from the place where it is accepted for movement into or onto an aircraft, 
watercraft or òautomobileó; 
b.  While it is in or on an aircraft, watercraft or òautomobileó or 
c.  While it is being moved from an aircraft, watercraft, or òautomobileó to the place where it is 
finally delivered; 
 
but òloading or unloadingó does not include the movement of property by means of a mechanical 
device, other than a hand truck, that is not attached to the aircraft, watercraft or òautomobileó. 

The loading or unloading of people is not included in the definition of òloading or 
unloadingó.  Arguably a personõs exit or entrance on to a vehicle would fit within the 
definition of the òoperationó of a vehicle, but it is not addressed.  This could prove to be 
problematic for Canadian liability  insurers.  What about the storage of goods in a 
vehicle, or negligent placement of items in or on the vehicle?  This òloading and 
unloadingó addition to the exclusion was clearly designed to deal with the type of fact 
pattern in Derksen, where the accident was caused by the improper placement (or 
òloadingó) of a steel plate on a truck. 

                                                 
55 Harveyõs Oil Ltd., supra. 
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Is this definition of òloading or unloadingó sufficient?  In Derksen the Court concluded 
the accident occurred as the result of concurrent causes; negligent operation of the truck 
and negligent clean up of the work site.  The Court did not describe this concurrent tort 
as one of negligent loading, although that was what had happened. Therefore, although 
the New IBC CGL Form purports to deal with the type of fact pattern set o ut in Derksen, 
a Court may or may not concur that this wording adequately addresses the issue.  The 
IBCõs concerns over the liability exposure from claims involving allegations of òloading 
and unloadingó are reflected in the Aircraft and Watercraft exclusions as well.  

Second, if an insured is alleged to have negligently supervised his salesman who injures 
a third party with the insuredõs vehicle, the claim is excluded.  The Ontario Court of 
Appeal has already concluded that supervision is not a concurrent cause of a loss.  
Supervision claims were òdeemedó a òélegal characterization rather than a contributing 
cause of the injuryó.56 

The third issue is conduct that arises in the course of employment.  In Neary v. 
Wawanesa Mutual Insurance Co.,57 the Court concluded that the insured caused an 
accident while demonstrating an amphibious vehicle.  The insuredõs general liability 
policy contained the standard exclusion for the use and operation of a motor vehicle.  
The Court held that another, concurrent cause of the loss ð the insuredõs allegedly 
defective salesmanship ð was a peril covered under the general liability policy.  

This new exclusionary language is designed to exclude coverage in a situation like the 
Neary decision; òdefective salesmanshipó.  The new wording provides an exclusion 
foròé the supervision, hiring, employment, training or monitoring of others by that insuredéó  The 
term òemploymentó is a broad term and could  encompass the situation in Neary.  If so, 
then this language would eliminate any claims  for ódefective salesmanshipó.  This has 
not yet been judicially considered, so it is also possible a Court might find 
òemploymentó does not mean conduct in the course of employment, such as  negligent 
salesmanship. 

(b)  The Mould Exclusion  

The New IBC CGL Form Mould Exclusion reads as follows:  

 
2. Fungi or Spores  

 
a. òBodily injuryó, òproperty damageó or òpersonal and advertising injuryó of any 

other cost, loss or expense incurred by others, arising directly or indirectly from the 

                                                 
56 Thompson v. Warriner 2002 CarswellOnt 1476 (Ont. C.A.). 
57 2003 NSCA 66.  
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actual, alleged or threatened inhalation of, ingestion of, contact with, exposure to, 
existence of, presence of, spread of, reproduction, discharge or other growth or any 
òfungió or òsporesó however caused, including any costs or expenses incurred to 
prevent, respond to, test for, monitor, abate, mitigate, remove, cleanup, contain, 
remediate, treat, detoxify, neutralize, assess or otherwise deal with or dispose of 
òfungió or òsporesó; 

b. Any supervision, instructions, recommendations, warnings, or advice given or which 
should have been given in connection with a. above or 

c. Any obligation to pay damages, share damages with or repay someone else who must 
pay damages because of such injury or damages referred to in a. or b. above. 

 
This exclusion applies regardless of any other contributing or aggravating cause or event that 
contributes concurrently or in any sequence to the òbodily injuryó, òproperty damageó or 
òpersonal and advertising injuryó. 

 

The final paragraph, containing the òanti-concurrent loss languageó is common to the 
exclusions for Mould, Nuclear Energy Liability, Terrorism and War Risks.  Once again, 
this anti -concurrent causation language is a direct result of Derksen and will likely have 
an impact on the insured which may have had the benefit of a òconcurrent cause of 
lossó position .  Mould claims are perhaps the most likely of all claims to invoke a debate 
over the origin or true cause when considering coverage.  

(c)   The Terrorism Exclusion  

The Terrorism Exclusion is an entirely new exclusion that did not exist prior to the 
September 11, 2001 terrorist attacks.  It was introduced into the New IBC CGL Form as 
a result of the monetary severity of terrorist acts, and because the Former IBC CGL 
Form exclusion for War Risks did not cover acts of terrorism.  The Terrorism Exclusion 
reads as follows:   

This insurance does not apply to: 

òBodily injuryó, òproperty damageó or òpersonal and advertising injuryó arising 
directly or indirectly, in whole or in part, out of òterrorismó or out of any activity or 
decision of a government agency or other entity to prevent, respond to, or terminate 
òterrorismó.  This exclusion applies regardless of any other contributing or aggravating 
cause or event that contributes concurrently or in any sequence to the òbodily injuryó 
òproperty damageó or òpersonal and advertising injuryó. 

Terrorism is a defined term in the New IBC CGL Form, as follows:   

òan ideologically motivated, unlawful act or acts, including but not limited to the use of violence 
or force or threat of violence or force, committed by or on behalf of any group(s), organization(s) or 
government(s) for the purpose of influencing any government and/or instilling fear in the public 
or a section of the public.ó 



 

© Dolden Wallace Folick LLP  41 
 

Specialized coverage is available for acts of terrorism.  The Terrorism Exclusion itself is 
discussed at length in Section III.H. of this paper.    

(d) The War Risks Exclusion 

The War Risks Exclusion reads as follows: 

 òBodily injury, property damage, or personal and advertising injury arising directly or 
indirectly, in whole or in part, out of war, invasion, act of foreign enemy, hostilities (whether war 
be declared or not), civil war, rebellion, revolution, insurrection or military power.  This exclusion 
applies regardless of any other contributing or aggravating cause or event that contributes 
concurrently or in any sequence to the òbodily injuryó, propertyó or òpersonal or advertising 
injuryó.   

One of the few cases Canadian cases to deal with the war risk exclusion arose out of the 
Oka crisis in 1990.  The Quebec Superior Court ruled that the Oka crisis was not a 
rebellion or insurrection; the insured had to indemnify the Plaintiff for damage to 
property.  Interestingly, the words insurrection and rebellion were not defined in the 
policy in question.  These terms are not defined in the New IBC Form either.  

(e) The Nuclear Liability Exclusion  

The Nuclear Liability Exclusion in the New IBC CGL Form reads as follows (with 
changes underlined for ease of reference): 

a) Liability imposed by or arising from any nuclear liability act, law or statute, or any law 
amendatory thereof; 

b) òBodily injuryó, òproperty damageó or òpersonal and advertising injuryó with respect to 
which an insured under this policy is also insured under a contract of nuclear energy 
liability insurance (whether the insured is un-named in such contract and whether or not 
it is legally enforceable by the insured) issued by the Nuclear Insurance Association of 
Canada or any other insurer or group or pool of insurers or would be an insured under 
any such policy but for its termination upon exhaustion of its limit of liability. 

c) òBodily injuryó, òproperty damageó or òpersonal and advertising injuryó resulting 
directly or indirectly from the ònuclear energy hazard ò arising from: 

1) The ownership, maintenance, operation or use of a ònuclear facilityó by 
or on behalf of an insured; 

2) the furnishing by an insured of services, materials, parts of equipment 
in connection with the planning, construction, maintenance, operation 
or use of any ònuclear facilityó; 

3) the possession, consumption, use, handling, disposal or transportation 
of òfissionable substances: or of other òradioactive materialó (except 
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radioactive isotopes, away from a nuclear facility, which have reached 
the final stage of fabrication so as to be useable for any scientific, 
medical, agricultural, commercial or industrial purpose) used, 
distributed, handled or sold by an insured. 

d) This exclusion applies regardless of any other contributing or aggravating cause or event 
that contribute concurrently or in any sequence to the òbodily injuryó, òproperty 
damageó or òpersonal and advertising injuryó.   

The most significant changes to this exclusion are the inclusion of the òanti-concurrent 
loss languageó and the inclusion of òpersonal and advertising injuryó.  There is no 
Canadian case law on the Nuclear Liability Exclusion.  

6.   Conclusion  

Derksen, supra, has created an opportunity for insureds seeking coverage that might 
otherwise have been denied.  In those situations where the facts of the claim lend 
themselves to an argument that there was more than one cause of the loss, or more than 
one peril, the creative insureds can use the decision in Derksen, supra, to their advantage.  
However, the New IBC CGL Form essentially eliminates the spectre of two or more 
liability policies responding to the sa me loss.  

Whereas the last paper on òanti-concurrent cause languageó reviewed a broad based 
enhancement to some exclusions in the New IBC CGL Form wordings, the next two 
sections focus on more specific changes to two existing exclusions, namely, the 
òContract Assumed Exclusionó and the òEmployerõs Liability Exclusionó. 

B. The Contract Assumed Exclusions:  Changes to the Treatment of òContractual 
Liabilitiesó in the New IBC CGL Form 

 

The New IBC CGL Form wording includes some significant changes to the treat ment of 
contractual liabilities, including changes that:  

1. impact the scope of coverage for contractual liabilities; 

2. expressly provide for the assumption of the defence of a third party 
indemnified by the insured;  

3. reverse a current and common assumption regarding treatment of 
contractually assumed defence costs; and 

4. operate to reduce the calculation of policy limits.  
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In order to appreciate the true breadth and impact of these changes, a discussion is first 
required of what constitutes a contractual liability  and how Canadian liability insurers 
have historically dealt with them.  

1. Background  
 

Coverage under the Former IBC CGL Form is typically invoked when an insured is 
careless and caused loss to a third party.  However, being careless is not the only way 
for which an insured can find itself at the wrong end of a lawsuit.  

(a) òCreatedó and òAssumedó Contractual Liabilities 
 

First, it is important to recognize that òcontractual liabilitiesó is a term of art when used 
in the insurance context.  As we all know, insura nce is intended to provide protection 
for fortuitous risks, more commonly known as accidents.   

Consider the case of a manufacturer suing a retailer òin contractó for payment of an 
overdue account.  Clearly a insurer does not have to respond in such a situation, as it is 
not this type of òcontractual liabilityó that the Former IBC CGL Form arguably covers.  
Rather, in the insurance context what is being considered here is a liability insurerõs 
coverage obligations where the insured has assumed responsibility in a contract, 
whether expressly or implicitly, for the liability resulting from an unexpected or 
unintended event (e.g., an accident). 

This latter form of contractual liability has become ubiquitous in modern commerce.  
The example of a construction site can be used to explain the implicit adoption of a 
contractual liability.  The general contractor contracts with the developer to build the 
project.  Trades contract with the general contractor to complete specific aspects of the 
project.  Each partiesõ specific responsibility is (or ideally should be) spelled out in the 
various contracts.  With responsibility comes the potential for assignment of liability.  

An accident at or problem at the construction site leaves each party pointing the finger 
at the other.  Reference is made to the contracts and, again ideally, the contracts identify 
the party that was assigned responsibility for the problem area.  The injured party, say 
the developer in this scenario, then can bring an action in contract against the general 
contractor who by virtue of its contract with the developer has overall responsibility for 
the project, and as well as in tort against those trades that may have been involved.  We 
can term the general contractorõs liability in this case to have been implicitly òcreated by 
contractó (though there may also be a co-extensive cause of action in tort).  This is one 
common way in which an insured can be exposed to contractual liability.  



 

© Dolden Wallace Folick LLP  44 
 

The other òexpressó way in which an insured can accrue contractual liability is by 
òassuming by contractó the liability of a third party.  Indemnities, òhold harmlessó 
agreements and waivers are all means of òassumingó the liabilities of a third party.  As 
the world (or at least the U.S.) becomes increasingly litigious, contractual indemnities in 
particular have become a standard fixture in commercial contracts. 

(b) Historic Treatment of Contractual Liabilities in a CGL Policy  
 

Historically, Canadian liability insurers did not consider that contractually created or 
assumed liabili ties should be covered by a CGL policy.  There were good practical 
reasons for this position.  Specifically, the business of underwriting risks involves an 
assessment of the risk.  An underwriter can, theoretically at least, analyze and infer the 
risk of a claim against an insured arising as a result of the insuredõs own negligent acts.  
But this task, difficult at the outset, becomes mere guesswork if you allow the insured to 
take on unwarranted obligations via contract, or to assume any or all risks occasioned 
by the misadventures of a third party, and pass such contractual liabilities on to the 
insurer. 

This position held through to at least 1953 and the Supreme Court of Canadaõs 
judgment in Andrews & George Co. v. The Canadian Indemnity Co.58   In this case the Court 
found that the statement in the insuring agreement that the insurer would ò[I]ndemnify 
the Insured against the liability imposed by lawó (synonymous with the current term òlegally 
obligated to payó59) did not grant coverage for liability assume d by contract.  Andrews & 
George, supra, involved a third party suing the insured for damages resulting from the 
insuredõs sale, by contract, of glue to the third party.  On the insured seeking recovery 
from its insurer of the award made against it the Cou rt found in favour of the insurer 
and concluded that òliability imposed by lawó required that the underlying cause of action 
arise not merely from a contract but by operation of òlawó (e.g., tort or statute).  

The Courts subsequently reversed their thinking , arguably in recognition of the ever -
increasing importance and necessity of contractual liabilities to the proper functioning 

                                                 
58 [1953] 1 S.C.R. 19 [hereafter òAndrewsó]. 
59 New IBC CGL Form:  

COVERAGE A. BODILY INJURY and PROPERTY DAMAGE LIABILITY  
Insuring Agreement  
We will pay those sums that the insured becomes legally obligated to pay as òcompensatory 
damagesó because of òbodily injuryó or òproperty damageó to which this insurance applies.  We 
will have the right and duty to defend the insured against any òactionó seeking those 
òcompensatory damagesó.  However, we will have no duty to defend the insured against any 
òactionó seeking òcompensatory damagesó for òbodily injuryó or òproperty damageó to which this 
insurance does not apply. [emphasis added] 
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of commerce (and hence the necessity that there be insurance available to address such 
liabilities).  The insuring agreementõs key term, òlegally obligated to payó, is now 
understood to encompass most, if not all, created and assumed òcontractual liabilitiesó.  
While the Courts went back and forth on this matter throughout the 1970s and ô80s a 
defining judgment was that of the Briti sh Columbia Court of Appeal in Cultus Lake Park 
Board v. Gestas Inc.:  
 

the plain meaning of such phrases [as òlegally obligated to payó and òliability imposed by lawó] 
includes any liability imposed by court judgment, whether that liability arises out of tort or 

contract or any other cause of action. 60  
 

In response to this emerging reality Canadian liability insurers inserted a Contractual 
Liability Exclusion into their policies.  As is usual with new policy terms, competing 
interpretations of the standar d form of this exclusion have arisen. 

The Contractual Liability Exclusion, as it appeared in the 1978 form issued by the IBC, 
read as follows: 

 
This insurance does not apply to: 
(a) liability assumed by the Insured under any contract or agreement except an incidental 

contract é 

 

The exclusion was designed to withdraw from coverage the insured's liabilities under 
indemnity ( e.g., òhold harmlessó) agreements but contrary to this intention the Courts 
took a strict interpretation of the exclusion and applied it  to all liabilities the insured 
assumed under contract.  

For example, in Dominion Bridge Co. v. Toronto General Insurance Co.,61 the insured 
contractor's error caused the collapse of the Second Narrows Bridge.  Under its contract 
with the owner, the insured  had assumed liability for poor workmanship and faulty 
design.  Although the Court found the contractor liable in tort, it concluded that the 
exclusion clause applied to relieve the insurer from coverage since the tortious òliability 
imposed by lawó was one and the same as the òliability imposed by contractó, which was 
excluded.  It mattered not whether the liability was in tort or contract but only whether 
the claim fit within the language of the exclusion clause.  

                                                 
60 (1992), 12 C.C.L.I. (2d) 1 (B.C.C.A.), at p. 22 
61 [1963] S.C.R. 362. 
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Such a result certainly offends our current sensibilities.  After observing cases going 
both ways on this issue the IBC expanded on this clause in the wording of the Former 
IBC CGL Form: 62 

 
This insurance does not apply to: 
é 
b. òBodily injuryó or òproperty damageó for which the insured is obligated to pay compensatory 

damages by reason of the assumption of liability in a contract or agreement.  This exclusion 
does not apply to liability for compensatory damages: 
1) Assumed in a contract or agreement that is an òinsured contractó; or 
2) That the insured would have in the absence of the contract or agreement. 

 
òInsured contractó means: 

a. A lease of premises; 
b. A sidetrack agreement: 
c. Pedestrian private railroad crossings at grade; 
d. Any other easement agreement; 
e. An indemnification of a municipality as required by ordinance, except in 

connection with work for a municipality; 
f. An elevator maintenance agreement; or  
g. That part of any other contract or agreement pertaining to your business 

under which you assume the tort liability of another to pay compensatory 
damages because of òbodily injuryó or òproperty damageó to a third person 
or organization, if the contract or agreement is made prior to the òbodily 
injuryó or òproperty damagesó.  Tort liability means a liability that would 
be imposed by law in the absence of any contract agreement. 

 

Exclusion b.2 eliminated the problem exemplified by the Dominion Bridge case by 
instituting an exception to the exclusion where the contractual and tortious duties are 
co-extensive.   

Further exceptions to the exclusion were also instituted, specifically for contractual 
liabilities assumed in an òinsured contractó.63  The exceptions were primarily aimed at 
permitting businesses to assume, by way of indemnity, the tortious liability of third 
parties.  Clauses a. to f. in the definition of òinsured contractó address common 
indemnities that are well recognized in the commercial sphere and can be readily taken 
into account by an underwriter considering a risk.  Clause g. opens the net wider and 
functions as a catchall for other indemnities that òpertain to your businessó.  This 
exception was primarily directed at building contractors as construction is one area 
where indemnities are expected and commonly required, and hence can be factored in 
by underwriters, but that the earlier wording exclud ed from coverage.  
                                                 
62 This extract comes from the wordings in Coverage A: Bodily Injury and Property Damage Liability.  
63 Some of these exceptions were included in the 1978 wording but were expanded and added to in the 
1986 wording. 
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However, while the Former IBC CGL Form worked to eliminate certain of the 
inconsistent judicial treatment of contractual liabilities, and specified in much greater 
detail the intended extent of the insurerõs obligations, further problems with the 
exclusion arose.  Hence, the changes to the New IBC CGL Form wording discussed 
below. 

2.   The New IBC CGL Form Wording  

(a)   The Contractual Liability Exclusion  

The New IBC CGL Form Contractual Liability Exclusion and the definition of òinsured 
contractó, with substantive changes from the Former IBC CGL Form underlined, are as 
follows:  

 
This insurance does not apply to: 

b. Contractual Liability 
 òBodily injuryó or òproperty damageó for which the insured is obligated to 
pay òcompensatory damagesó by reason of the assumption of liability in a 
contract or agreement.  This exclusion does not apply to liability for 
òcompensatory damagesó: 
(1) That the insured would have in the absence of the contract or 

agreement; or 
(2) Assumed in a contract or agreement that is an òinsured 
contractó, provided the òbodily injuryó or òproperty damageó 
occurs subsequent to the execution of the contract or 
agreement.  Solely for the purposes of liability assumed in an 
òinsured contractó, reasonable legal fees and necessary 
litigation expenses incurred by or for a party other than an 
insured are deemed to be òcompensatory damagesó because of 
òbodily injuryó or òproperty damageó, provided: 
(a) Liability to such party for, or for the cost of, that 
partyõs defense has also been assumed in the 
same òinsured contractó; and 

(b) Such legal fees and litigation expenses are for 
defense of that party against a civil or alternative 
dispute resolution proceeding in which 
òcompensatory damagesó to which this 
insurance applies are alleged. 

 
òInsured contractó means: 

a. A contract for a lease of premises.  However, that portion of the contract for 
a lease of premises that indemnifies any person or organization for damage 
to premises while rented to you or temporarily occupied by you with 
permission of the owner is not an òinsured contractó; 

b. A sidetrack agreement; 
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c. An easement or license agreement in connection with vehicle or pedestrian 
private railroad crossings at grade;  

d. Any other easement agreement; 
e. An obligation, as required by ordinance or bylaw, to indemnify a 

municipality, except in connection with work for a municipality; 
f. An elevator maintenance agreement; 
g. That part of any other contract or agreement pertaining to your business 

(including an indemnification of a municipality in connection with work 
performed for a municipality) under which you assume the tort liability of 
another party to pay for òcompensatory damagesó because of òbodily 
injuryó or òproperty damageó to a third person or organization, provided 
the òbodily injuryó or òproperty damageó is caused, in whole or in party, 
by you or by those acting on your behalf.  Tort liability means a liability 
that would be imposed by law in the absence of any contract or agreement.  

 
Paragraph g. does not include that part of any contract or agreement: 
1. That indemnifies an architect, engineer or surveyor for injury or 

damage arising out of:  
(a)  Preparing, approving, or failing to prepare or approve, 

maps, shop drawings, opinions, reports, surveys, field 
orders, change orders or drawings and specifications; or  

(b)  Giving directions or instructions, or failing to give them, 
if that is the primary cause of the injury or damage; or  

2.  Under which the insured, if an architect, engineer or surveyor, assumes 
liability for an injury or damage arising our of the insured's rendering 
or failure to render "professional services", including those listed in (1) 
above and supervisory, inspection, architectural or engineering 
activities. 

 
There are five substantive changes (two of which appear in clause b.2).  The second of 
the changes, regarding the impact of costs of defence on policy limits, is addressed in a 
separate section below.  The last of the changes, adding a further term regarding 
architects, engineers and surveyors will not be addressed other than to note it excludes 
coverage for contractual indemnities entered into by such professionals.  The further 
three changes, as follows, will be addressed in turn: 
 

1. òprovided the ôbodily injuryõ or ôproperty damageõ occurs subsequent to 
the execution of the contract or agreementó; 

2. òHowever, that portion of the contract for a lease of premises that 
indemnifies any person or organization for damage to premises while 
rented to you or temporarily occupied by you with permission of the owner 
is not an ôinsured contractõó 

3. òprovided the ôbodily injuryõ or ôproperty damageõ is caused, in whole or 
in party, by you or by those acting on your behalf.ó 
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(i)  Date of the Contract 

 

In the Former IBC CGL Form it was only the clause g. catchall clause that required that 
an òinsured contractó must be executed prior to the cause of action arising.  The New IBC 
CGL Form wording moved this term to the preamble of the exclusion so that now it 
applies to each of the listed varieties of insured contract.  Commentators had noted that 
the Former IBC CGL Form wording could arguably permit, for example, a landlord to 
suffer a loss and subsequently enter into a lease containing a retroactive contractual 
indemnity.  Such an indemnity, with the tenant assuming liability for the landlordõs 
ongoing claims, could then be used to trigger coverage on the part of the tenantõs 
insurer even where the insured was entirely uninvolved in the loss. 64  This change was 
merely a fix to a drafting oversight.  

(ii)  Indemnity in a Lease 

This addition closes a large and unintended gap in the wordings of the Former IBC 
CGL Form policy that arguably granted tenantsõ legal liability coverage to insureds 
purchasing only bodily injury and property damage coverage.  

In both the Former and the New IBC CGL Forms, under Coverage A ð Bodil y Injury 
and Property Damage Liability, there was a Grant of Coverage for òcompensatory 
damagesó arising from òbodily injuryó or òproperty damageó.  Exclusion h. (in the 
Former IBC CGL Form wording) to Coverage A excludes from coverage òproperty 
damage to property you own, rent or occupyó.  The basis for such an exclusion is well 
understood; basic CGL policies are intended to serve only as liability policies and not as 
property policies.  For businesses that own the land or building from which they 
operate, Canadian liability insurers expect the business to buy (and the insurer would 
therefore obtain a premium for) a property policy.  For businesses that lease premises 
insurers expect the business to purchase a policy that includes, for an additional 
premium , Coverage D ð Tenantsõ Legal Liability.  

Coverage D ð Tenantsõ Legal Liability (Former IBC CGL Form wording) states: 

We will pay those sums that the insured becomes legally obligated to pay as compensatory 
damages because of property damage to which this insurance applies. é  This insurance applies 
only to property damage é to premises rented to you or occupied by you. 

                                                 
64 P. Willcock òThe ôNewõ Commercial General Liability Policy: The Contractual Liability Exclusion in the 
2005 IBC CGL Formó (March 2006). 
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The problem inherent in the wording of the Former IBC CGL Form is that it did not 
reconcile the ambiguity between the coverage maintained for òinsured contractsó, which 
included a òcontract for lease of premisesó as a component of the Contractual Liability 
Exclusion, with the operation of the property damage exclusion.  Where the insured 
had not purchased tenantsõ legal liability coverage it was nonetheless left open for an 
insured to argue that Coverage A applied where a landlord sought recovery from the 
insured for damages to the leased premises under an indemnity contained in the lease. 

It is a rule of construction regarding insurance polic ies that an exception to an exclusion 
clause can never be relied upon to create coverage.  However, there is uncertainty as to 
how a Court would react to this situation where one exclusion clause specifically 
reasserts coverage for an indemnity contained in a lease while another exclusion clause 
removes coverage for damage to the leased property.  It was to avoid the potential for 
this sort of argument that the drafters of the New IBC CGL Form redrafted the 
exclusion.  

Again, this exception to the exception provides that a lease qualifies as an òinsured 
contractó except insofar as it includes an indemnity for òdamages to premises while rented 
to you or temporarily occupied by you with permission of the owneró.  As a practical example 
consider where an insured leases one unit in a multi-unit commercial complex and the 
insuredõs negligent act causes a fire to destroy both its own leased premises and the rest 
of the complex.  The insuredõs property policy would respond to the damage to its own 
property ( i.e., its goods and equipment).  Coverage A of the insuredõs general liability 
policy would respond to the claims brought by the other tenants in the complex in 
respect of the damage to their goods and equipment.   

But what of the property ownerõs claim for the destruction of the building?  Coverage A 
responds, just as it does for the other tenants, for that damage to the building that is not 
òowned, rented or occupiedó by the insured.  However, the Coverage A exclusion for 
property damage to property you rent or o ccupy excludes coverage under this head.  
Rather, it is contemplated that an insured would purchase a Coverage D Tenantsõ Legal 
Liability Policy and that it would be the policy to respond in respect of damage to that 
portion of the premises rented to or occupied by the insured.  The premium for such 
coverage will, of course, depend on the size and value of the premises whereas in 
determining a premium for Coverage A it is the extent of the operation (e.g. revenue, 
number of employees) that the underwriter i s focussed on.  

So, again, what this addition to the òinsured contractó language ensures is that no 
insured seek recovery under Coverage A for damage to the premises it occupies and 
instead prompts the insured to pay an extra premium to obtain Coverage D a s well. 
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(iii)  Negligence of the Indemnitee 
 

For ease of reference clause g. of the Contractual Liability Exclusion, New IBC CGL 
Form wording, states in part that an òinsured contractó is: 

 
That part of any other contract or agreement pertaining to your business é under which you 
assume the tort liability of another party é provided the òbodily injuryó or òproperty damageó is 
caused, in whole or in party, by you or by those acting on your behalf.   

 

Under the wordings of the Former IBC CGL Form it was unclear whet her the policy 
was meant to provide coverage for a third partyõs negligence in the event that such an 
indemnity was offered and found enforceable. 65  The addition to the wording makes it 
clear that the insured (or those acting on its behalf) must have some degree of direct 
liability for the loss for the insurer to provide an indemnity to the third party for its 
liability or costs.  While reasonable from the insurerõs point of view, reflecting the idea 
that insurers are only intending to insure oneõs own business, this can be problematic 
for insureds who carelessly enter into contracts without reading the indemnity fine 
print.  

The use of the expression òcaused é by you or by those acting on your behalfó results in 
some ambiguity and may well result in litigat ion in the future .  Clearly the acts of the 
insured and its employees are included by this term.  Further, the acts of independent 
contractors retained by the insured should come within this clause.  However, what 
about a situation in which the insured gen eral contractor, to go back to the construction 
industry example, has hired a trade and the loss was caused by the actions of the trade?  
While the rationale for the inclusion of this òacting on your behalfó term is not known, the 
use of this language will  likely include trades and sub -trades on a construction site . 

(b) Duty to Defend  
 

There are two issues here: first, is a Canadian liability insurer obligated to reimburse an 
indemnified third party for its defence costs, and second, is that same insurer obligated 
to actively defend the third party from the outset?  

Any duty to defend a third party indemnitee, if it existed, was not clearly spelled out in 
the Former IBC CGL Form wording.  To paraphrase, the Former IBC CGL Form 

                                                 
65 The enforceability of such of provision is of some doubt.  At the very least the Courts have held that a 
clause will not be construed so as to indemnify against oneõs own negligence without express words to 
that effect: Powell Equipment Co. v. Lac Seul Land & Lumber Co., [1965] 1 O.R. 545 (H.C.J.). 
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wording did state òwe will have the right and duty to defend any ôactionõ seeking é those 
sums that the insured becomes legally obligated to pay as compensatory damagesó. 

It does not appear that the first issue, whether the insurerõs obligations to an indemnitee 
include both reimburseme nt for defence costs as well as any compensatory damages the 
indemnitee was compelled to pay out, has been litigated in Canada.  In our opinion, 
provided the terms of the indemnity were broad enough to encompass defence costs 
then reimbursement is owed.  From a theoretical perspective the insuredõs exposure 
under the indemnity would be to compensate the indemnitee for its loss, which would 
include all expenses incurred in defending the underlying claim.  Phrased in this way 
the amount owed by the insured to  the indemnitee is purely in the nature of 
compensatory damages. 

On the second issue the language in the Former IBC CGL Form, referring to òany actionó 
(as opposed to òan action against the insuredó), suggests that the insurer would be 
obligated to defend the indemnified party.  In practice, however, such an obligation is 
seldom acted upon.  The problem facing an indemnified party is the reluctance of the 
Court to determine indemnity obligations in advance of the disposition of the 
underlying matter.  Often  Courts are required to making findings of fact about the loss 
itself in order to identify the relevant indemnity obligations and judges correctly refuse 
to make any such findings regarding the loss as to do so could bind the Judge in the 
underlying action .  Accordingly, in our experience, the general practice in British 
Columbia  is for each party (or partyõs insurer) to retain its own counsel and to defend 
its own interests and wait until the conclusion of the matter, either on settlement or 
following tria l, to deal with the question of the indemnity as part and parcel of the 
settlement with the Plaintiff.  

With the introduction of the New IBC CGL Form wording, this practice may change.  
You will recall from the prior discussion that òinsured contractsó are excepted from the 
Contractual Liability Exclusion.  Subsection 2. of the òinsured contractó exception 
expressly contemplates the liability insurer assuming responsibility for the costs of the 
indemnified partyõs defence provided that the indemnity expressly includes a provision 
regarding defence costs. 

Further, the New IBC CGL Form wording now expressly addresses the occasional 
practice of the insured indemnitorõs counsel actively assuming the defence of the 
indemnitee.  This is addressed in a significantly  expanded section on Supplementary 
Payments: 
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2. If we defend an insured against an òactionó and an indemnitee of the insured is also 
named as a party to the òactionó, we will defend that indemnitee if all of the following 
conditions are met: 
a. The òactionó against the indemnitee seeks òcompensatory damagesó for 

which the insured has assumed the liability of the indemnitee in a 
contract or agreement that is an òinsured contractó; 

b. This insurance applies to such liability assumed by the insured; 
c. The obligation to defend, or the cost of the defense of, that indemnitee, 

has also been assumed by the insured in the same òinsured contractó;  
d. The allegations in the òactionó and the information we know about the 

òoccurrenceó are such that no conflict appears to exist between the 
interests of the insured and the interests of the indemnitee; 

e. The indemnitee and the insured ask us to conduct and control the 
defense of that indemnitee against such òactionó and agree that we can 
assign the same counsel to defend the insured and the indemnitee; and  

f. The indemnitee: 
(1)  Agrees in writing to: [various conditions] 
(2) Provides us with written authorization to: 

[various conditions] 
 

The principal terms to be taken from the foregoing are that the insurer òwill defend that 
indemnitee if é no conflict appears to exist between the interests of the insured é and the 
indemnitee and the insured é agree that we can assign the same counsel to defend the insured 
and the indemniteeó.  We can expect counsel for indemnitees to actively push for their 
clientõs defence to be taken over, which given the use of the imperative word òwilló, the 
indemnitorõs insurer must seriously consider.  

(c) The Treatment of the Indemnified Defence Costs of a Third Party 
 
As for the treatment of the defence costs of a third party one might initially think that 
they should be given the same consideration as the costs of defending an insured; that 
is, they should be treated as being in addition to policy limits.  The express clause 
regarding the treatment of defence costs incurred on behalf of an insured, appearing in 
both the Former and the New IBC CGL Form wordings, 66 as taken from the 
Supplementary Payments section is: 
 

We will pay, with respect to any claim we investigate or settle, or any òactionó against an insured 
we defend: 
a. All expenses we incur. é 
These payments will not reduce the limits of insurance. 

 

                                                 
66 The 1986 wording is actually less specific, stating òwe will pay, with respect to any claim or ôactionõ we 
defendó, though in practice we know of no attempt by an insurer to saddle an insured with costs of a 
claim òinvestigated or settledó where no òactionó was commenced. 
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However, when duly considering the relevant sections of the Former IBC CGL Form, it 
becomes apparent that it is arguable, and perhaps a required interpretation, that all 
amounts payable under an indemnity including the costs to defend the indemnity are 
properly classified as compensatory damages and hence serve to erode the policy limit. 

While uncertain to a degree under the wording of the Former IBC CGL Form, th e 
wording of the New IBC CGL Form specifically addresses this issue.  Subsection 2. to 
the Contractual Liability Exclusion states in part:  

 
Solely for the purposes of liability assumed in an òinsured contractó, reasonable legal fees and 
necessary litigation expenses incurred by or for a party other than an insured are deemed to be 
òcompensatory damagesó because of òbodily injuryó or òproperty damageó, provided: 

(a) Liability to such party for, or for the cost of, that partyõs defense has 
also been assumed in the same òinsured contractó; and 

(b) Such legal fees and litigation expenses are for defense of that party 
against a civil or alternative dispute resolution proceeding in which 
òcompensatory damagesó to which this insurance applies are alleged. 

 
This clause, in a straightforward manner, dictates the conditions under which the costs 
to defend an indemnitee will erode policy limits.  In certain circumstances this is an 
important issue to have clarified.  Consider for example how the defence costs in the 
case of British Columbia v. Surrey School District No. 3667 would have impacted on limits 
and therefore the amount remaining to the insured for the purposes of indemnity:  
 

[33] The root issue between the parties, an issue which went to arbitration, was whether under a 
scheme of indemnity the Crown is obliged to reimburse the respondent for the costs it was obliged 
to pay the petitioners in the cause célèbre known as Chamberlain v. Surrey School District No. 
36, [2002] 4 S.C.R. 710, 221 D.L.R. (4th) 156, 2002 SCC 86, in which the Supreme Court of 
Canada held that certain resolutions of the respondent's Board of Trustees were not within the 
powers conferred on them by the School Act, R.S.B.C. 1996, c. 412, and for its own legal fees, a 
total sum, I understand, of approximately $1.2 million. 

 

In light of this consideration insurers must be cautious in determining whether an 
indemnity is indeed owed to a third party given the potential for such an indemnity to 
leave an insured without sufficient limits to pay out the underly ing claim.  

The New IBC CGL Form wording goes some way to answering this question.  Under 
Supplementary Payments, and in respect of the discussion in the foregoing section on 
the potential for the insuredõs counsel to take on the defence of the indemnified party, 
the New IBC CGL Form wording includes the following:  

 

                                                 
67 2005 BCCA 106. 



 

© Dolden Wallace Folick LLP  55 
 

So long as the above conditions are met, legal fees incurred by us in the defense of that indemnitee, 
necessary litigation expenses incurred by us and necessary litigation expenses incurred by the 
indemnitee at our request will be paid as Supplementary Payments.  Notwithstanding the 
provisions of Paragraph 2.b. (2) of Section I ð Coverage A ð Bodily Injury and Property Damage 
Liability, such payments will not be deemed to be òcompensatory damagesó for òbodily injuryó 
and òproperty damageó and will not reduce the limits of insurance. 

 

Accordingly, in situations where limits may become an issue there is a real incentive for 
both the insured and the indemnified party to comply with the stated conditio ns and 
permit the insurer to appoint a single counsel to represent both parties.  Of course, one 
of the conditions is that no conflict of interests exist s between these two parties to 
prevent the mounting of a common defence.  

3. Conclusion  

The changes regarding contractual liabilities em bodied in the New IBC CGL Form 
wording have cleared up the major uncertainties remaining under the Former IBC CGL 
Form.  Of course, we can still expect some litigation of these new terms to fully flush 
out their strength and extent.   

For the most part the wording changes have only confirmed what has become practice 
in the industry though some changes (removing indemnities in leases from coverage; 
requiring that the insured bear some fault before coverage to a third party u nder an 
indemnitee is granted) actively modify the legal landscape.  It will be particularly 
interesting to see if the express provision for the assumption of an indemniteeõs defence 
and the impact of an indemniteeõs defence costs on limits have any effect on the general 
practice.  Of course, as with most things, the true consequences of these changes will 
only become apparent with time.  

C.   The Employer's Liability Exclusion  
 
Each of the provinces has a workersõ compensation scheme, which is mandated by 
statute and funded by all registered employers in the province. For employment related 
injuries, the workersõ compensation scheme will be the sole recourse for the worker. 
The New IBC CGL Form expressly excludes coverage for insureds for any obligation of 
that insured under workersõ compensation law.   

 
This insurance does not apply to: 
C. Workers Compensation and Similar Laws  
Any obligation of the insured under a workersõ compensation, disability benefits or unemployment 
or employment compensation law or any similar law. 
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Canadian liability insurers have only rarely had to respond to claims for work related 
injuries, and under very limited circumstances.  The wording of the New IBC CGL 
Form expands the Employer's Liability Exclusion. This section of the paper  will describe 
the old and new wordings, and focus on several select areas: the additional restrictions 
in respect of claims of family members of an employee, the implications of the 
expansion of the definition of "employee" to include specific classes of individuals, and 
changes to the WCB exception to the exclusion. 

1.   Policy Wordings, Old and New  

 
The Former IBC CGL Form Employerõs Liability Exclusion read as follows: 

 
This insurance does not apply to: 

d) "Bodily injury" to an employee of the insured arising out of and in the 
course of employment by the insured. 

This exclusion applies: 
1) Whether the insured may be liable as an employer or in any other 

capacity; and 
2) To any obligation to share compensatory damages with or repay 

someone else who must pay compensatory damages because of the 
injury.  

This exclusion does not apply: 
i) To liability assumed by the insured under an "insured contract"; or 
ii)  To employees on whose behalf contributions are made by or required to 

be made by the insured under the provisions of any workers 
compensation law 

 
The New IBC CGL Form wording for the Employerõs Liability Exclusion reads as 
follows (with changes underlined):  

 
This insurance does not apply to: 

d. Employer's Liability 
"Bodily injury" to:  
(1) An "employee" of the insured arising out of and  in the course of: 

(a) Employment by the Insured; or 
(b) Performing duties related to the conduct of the insured's 

business; or 
(2) The spouse, child, parent, brother or sister of that "employee" as a consequence 
of Paragraph 2.d (1) above. 

 
This exclusion applies: 
i) Whether the insured may be liable as an employer in any other 

capacity; and  
ii)  To any obligation to share "compensatory damages" with or repay 

someone else who must pay "compensatory damages" because of the 
injury.  
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This exclusion does not apply to: 
(a) Liability assumed by the insured under an "insured contract"; or 
(b) A claim made or an "action" brought by a Canadian resident 

"employee" on whose behalf contributions are made by or required to be 
made by you under the provisions of any Canadian provincial or 
territorial workers' compensation law, if cover or benefits have been 
denied by any Canadian Workers' Compensation Authority. 

 
The most important question in interpreting the new wording is òwho is an employeeó?   
"Employee" is defined as including a " leased worker" and a "temporary worker" which, in 
turn, are defined as follows:  

 
"Leased worker" means a person leased to you by a labour leasing firm under an agreement 
between you and the labour leasing firm, to perform duties related to the conduct of your business.  
"Leased worker" does not include a "temporary worker". 
 
"Temporary worker" means a person who is furnished to you to substitute for a permanent 
"employee" on leave or to meet seasonal or short-term workload conditions. 

 

Some legal experts have acknowledged that the wording of the previous Employer's 
Liability Exclusion was convoluted, to the point where it was difficult to understand 
exactly what was being excluded from coverage.68   While increasing restrictions, the 
New IBC CGL Form has done little to improve the readability of the clause.  Whether or 
not that difficulty will also be encountered by Canadian Courts when presented with 
the right facts and questions of interpretation is yet to be seen. 

2. Caselaw and  Coverage under the Former IBC C GL Form  

There are very few cases in Canadian jurisprudence that consider employment related 
injuries.  The cases below provide some guidance as to how the Courts will deal with 
the new Employerõs Liability Exclusion and the interpretive analysis when faced with 
these circumstances.  

In the case of Stolberg v. Pearl Assurance Co.,69 a worker was killed on the job while under 
the direct supervision of the company president.  The insurer had issued a 
comprehensive liability insurance policy which excluded inju ry or death sustained by 
"any employee of the Insuredé".  The worker's widow sued the company president who, 
in turn, sought a defence and indemnity pursuant to the policy.  He had been added as 

                                                 
68 See Snowden & Lichty, supra, note 4 at section 16:10. 
69 [1971] S.C.R. 1026,  revg 13 D.L.R. (3d) 215, [1970] I.L.R. 1092 (B.C.C.A.), affg 9 D.L.R. (3d) 195, [1970] 
I.L.R. 975 (B.C.S.C.). 
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a named insured in his personal capacity by endorsement the year before.  The insurer 
denied coverage. 

The Supreme Court of Canada reviewed the facts and the policy.  The Court found that 
the deceased employee was not a direct employee of the company president, but rather 
an employee of the company.  The Court determined that in order for the exclusion 
clause to be effective, the exclusion would have had to apply to "any employee of any of 
the Insured".  As it was written, an employee with a claim against the employer would 
have to be a direct employee of the entity named in the claim for the exclusion to 
operate on the basis of the wording of the policy .  The Court found that the company 
president was entitled to be indemnified.  

Two more recent decisions of the B.C. Court of Appeal involved actions against film 
prod ucers or production companies by performers in a production who were injured in 
the course of, or in relation to work performed for the production.  In each case, the key 
issue was the nature of the employment relationship between the parties; these cases 
were decided under the former wordings.  

In the first case, MacKenzie v. Jevco Insurance Management Inc.,70 a stunt double was 
injured in a collision with another motorcyclist while the two were "between takes" 
during a film production.  The motorcyclist sue d the production company.  The Court 
reviewed the relationship between the parties and determined that, despite an assertion 
by the motorcyclist that he was an independent contractor, in substance, he was an 
employee of the production company.  The exclusion applied; the attempt by the 
motorcyclist to recover judgment against the production company and its insurer failed.  

In a later decision, Walden v. Danger Bay Productions Ltd.,71 the Court again reviewed the 
terms of the contract between actors and a production company.  In that case, the Court 
found that the actors operated as independent contractors, not employees and that their 
òactingó (i.e. the service contracted for) was not under the control of the production 
company.  The insurer had to indemnify the insured.  

Under the Former IBC CGL Form, coverage was excluded for employment related 
injuries, unless a claim arose in a) the context of liabilities assumed under an "insured 
contract" or b) if the claim was covered by workers compensation provisions.   In those 
cases, the claim fell within exceptions to the Former IBC CGL Form Employerõs Liability 
Exclusion. 

                                                 
70 (1986), 9 B.C.L.R. (2d) 127 (S.C.), affirmed (1988), 24 B.C.L.R. (2d) 360 (C.A.). 
71 (1994), 90 B.C.L.R. (2d) 180 (C.A.). 
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The practical effect of the statutory workers' compensation exception to the exclusion 
has been that in jurisdictions where the circumstances of a loss arose within the context 
of a workers compensation scheme, the liability insurer still responded to the claim.  
However, the extent of the response typically involved an application to the relevant 
tribunal for a determination that the lawsuit agains t the insured fell within the ambit of 
the workers compensation legislation (i.e. the accident occurred to a worker in the 
course of employment), followed by dispensation of the claim against the insured 
directly.  The only response required by Canadian li ability insurers might be for 
defence costs, depending on the legislation in the relevant province.  

Going forward, the change in wording in the New IBC CGL Form Employerõs Liability 
Exclusion will not affect any disputes over whether an individual bringin g a claim for 
bodily injury is an òemployeeó. 

3. Effect of the New IBC CGL Form Employer's Liability Exclusion  

(a) General Scope   

As already stated, the wording of the New IBC CGL Form expands the scope of the 
Employerõs Liability Exclusion.  Instead of excluding only "bodily injury" "arising out of 
and in the course of employment", the new wording also excludes "bodily injury" that arises 
out of the performance of duties " related to the conduct of the insured's business".  Thus a 
claim by an "employee" (includin g a "leased worker" or "temporary worker") under 
circumstances that may fall outside the scope of his or her defined employment, but 
whose injury occurs while performing duties related to the conduct of the insured's 
business, will now be excluded.  

(b) "Leased Worker" or "Temporary Worker"  
 

The inclusion in the New IBC CGL Form of the wording of a " leased" or "temporary 
worker" in the definition of " employee" ensures that any bodily injury claim relating to 
those workers in the course of work done for the insu red are excluded from coverage.  
In most cases, unless the insured is exempt from compulsory WCB coverage, "leased" or 
"temporary workers" are ones for whom a premium must be paid, if not by the insured, 
then by the outside employer providing the " leased worker" to the insured to undertake 
work in conjunction with the insured's business.  The onus is on the insured to make 
sure that anyone who falls within the definition of " leased" or "temporary worker" is 
properly covered pursuant to applicable workers co mpensation provisions (the 
compulsory coverage), or that an EPL endorsement is in place in order to avoid any gap 
in coverage.  
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(c) The Family Member Exclusion 
 

The New IBC CGL Form Employerõs Liability Exclusion specifically excludes any claim 
by an immediate family member of an " employee" as a consequence of "bodily injury" to 
that "employee".  This sub-paragraph again relates to the interplay between the New IBC 
CGL Form and workersõ compensation schemes.  The intent of this expansion in 
wording is to clarif y that the claim of consequential damage by any of the defined 
family members should be filed under the employer's liability portion of the workersõ 
compensation scheme.  

(d) òInsured Contract" exception 

In the New IBC CGL Form wordings, there are some changes to the definition of 
"insured contract" which may affect the circumstances in which coverage will exist for 
certain claims.  The definition of Insured Contract is reproduced below for ease of 
reference, and this discussion of it only applies to the Employerõs Liability Exclusion:  

"Insured contract" means: 

g. That part of any other contract or agreement pertaining to your business (including an 
indemnification of a municipality in connection with work performed by a municipality) 
under which you assume the tort liability of another party to pay for "compensatory 
damages" because of "bodily injury" or "property damage" to a third person or 
organization, provided the "bodily injury" or "property damage" is caused, in whole or 
in part by you or by those acting on your behalf.  Tort liability means a liability that 
would be imposed by law in the absence of any contract or agreement. 

The change in wording to the definition of " insured contract" affects the exception to the 
exclusion in paragraph 2.d.(1)(a) of the Employerõs Liability Exclusion.  The exclusion 
referenced (an obligation to share in or repay another who must pay "compensatory 
damages" because of the injury) is excepted where the liability is assumed by the insured 
pursuant to an " insured contract". 

As with the previous wording of the Employer's Liability Exclusion, the contract in 
which tort liability of another is assumed must pertain to the insured's business.  
American cases have ruled that liability must be specifically assumed in the agreement, 
and indeed must be the subject matter of the agreement for it to be found to be an 
"insured contract".72  In the New IBC CGL Form, the definition pursuant to clause g. of 
the definition of òInsured Contractó has been narrowed to stipulate that liability for 
bodily injury or property damage assumed has to be caused in whole or in part by the 
insured or those acting on behalf of the insured.  A question the Courts will likely be 

                                                 
72  West v. Jacobs, 790 S.W. 2d 475 (Mo. App. 1990). 
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called upon to decide at some stage is whether "caused, in whole or in part, by you or by 
those acting on your behalf" applies only to direct liability or whether it includes vicarious 
liability.  

(e)   When the WCB "Tort Immunity" is Not Applicable  

Historically, a general liability policy with a workersõ compensation exclusion 
prevented duplication of coverage.  It required an insured to a) determine whether it 
was an òemployeró within the workers compensation scheme, then b)  pursue any claim 
for bodily injury by an employee within the ambit of the workers compensation 
process.  In instances in which the provisions of a jurisdiction's workers' compensation 
legislation did not apply to a particular insured, the Employer's Liability Exclusion 
operated to bar coverage for bodily injury to an employee.  The gap in coverage for 
such an insured could then be remedied by the purchase of an Employment Liability 
Endorsement.  

The scope of industries and employment relationships captured by workers 
compensation compulsory coverage requirements has typically expanded over time.  
Where an insured falls within a category requiring it to pay premiums for all of its 
employees, the insured has a reasonable expectation that it is protected against claims 
of bodily injury by an employee .  In these circumstances, the purchase of an Employerõs 
Liability Endo rsement would function as an unnecessary duplication in coverage, 
unless, after consideration of the circumstances of the loss, a workersõ compensation 
authority determines that the conditions of the scheme are not met.  The New IBC CGL 
Form Employerõs Liability Exclusion prevent an insured from being caught without 
coverage in those circumstances. 

In the event a workers' compensation authority has denied benefits to an employee for 
whom the insured has paid or is required to pay premiums, the exception at Paragraph 
2.d.(1)(b) operates to bring the claim back within coverage. Note, however, that the 
exception applies only to Canadian resident "employees" for whom the insured is 
required to pay premiums pursuant to Canadian provincial or territorial workers' 
compensation laws.  Hence, for companies employing workers resident in foreign 
jurisdictions, the exception does not apply .  In an era of globally operated companies, 
the restriction of the exception to Canadian resident employees is obviously necessary 
to permit a Canadian liability insurer to properly assess risk. Depending on the location 
of operations and the industry in which the insured is involved, exposure could vary 
significantly .  In respect of non-resident employees, insured's may purchase separate 
Employment Liability Coverage.  
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The New IBC CGL Form Employer's Liability Exclusion clause has not been the subject 
of great judicial scrutiny to date.  Whether this will change in light of the new wordings 
is yet to be seen. 

D. The Professional Service s Exclusion 

1. Introduction  

The New IBC CGL Form contains a Professional Services Exclusion which will result in 
an increased number of claims being excluded from coverage.  The New IBC CGL Form 
Professional Service Exclusion makes it clear that claims arising from errors or 
omissions in services provided by even non-traditional professionals will be excluded 
from coverage if those persons were exercising specialized skill and training when the 
error or omission occurred .  This is yet another example of how the New IBC CGL Form 
contains exclusions that have been broadened to further restrict coverage. 

To put the Professional Services Exclusion in the New IBC CGL Form in context, it is 
helpful at the outset to review the Grant of Coverage in a typical Professional Liability 
Policy.  A typical English policy offering errors and omissions coverage wording is as 
follows:  

INSURING CLAUSES 

NOW THEREFORE, the Insurer hereby agrees to pay on behalf of the Insured, all sums in excess 
of the deductible as set forth in Item 6 of the Schedule which the Insured becomes legally obligated 
to pay as compensatory damages in respect of any claim or series of claims from the same 
originating cause made against them as a direct result of any negligent act, error or omission in 
the performance or the failure to perform professional services usual to the Insuredõs Business as 
stated in Item 3 of the Schedule, provided any legal action, suit or arbitration proceeding to 
recover damages in respect of such claim is first made either éagainst the Insured within the 
Policy Periodéoréagainst the Insured following terminationéof the Policyé 

 

A typical American or Canadian liability policy for professionals has the following 
Grant of Coverage: 

1.  Insuring Agreement 

To pay on behalf of the INSURED all LOSS in excess of the Retention amount stated in Item 4. of 
the Declarations as a result of Claims first made against the Insured and reported to the Company, 
in writing, during the Policy Period, Automatic Extended Reporting Period, or Optional 
Extended Reporting Period, by reason of any act, error or omission in professional services 
rendered or that should have been rendered by the Insured or any other person whose acts, errors 
or omissions the Insured is legally responsibleé[p]rovided always that such act, error, or 



 

© Dolden Wallace Folick LLP  63 
 

omission must have been committed or alleged to have been committedéduring the policy period, 
or prior to the policy period and subsequent to the retroactive dateé 

2. The Former IBC CGL Form Professional Services Exclusion  
 
Prior to t he issuance of the New IBC CGL Form, Canadian liability insurers commonly 
used a variety of wordings in CGL policies to exclude professional services from 
coverage, two examples of which are set out below:  

 
Exclusion 
 
This policy does not apply to: 
 
9. Liability arising out of the rendering of or the failure to render professional services, or 
any error or omission, malpractice or mistake of a professional nature committed by or on behalf of 
the Insured in the conduct of any of the Insuredõs business activities, except that this Exclusion 
shall not apply to incidental medical first aid treatmenté 

 
Exclusions ð Professional Liability ð Errors & Omissions 
 
It is understood and agreed that this policy excludes any liability arising directly or indirectly out 
of the performance or non-performance of professional services, including supervisory, inspection 
or engineering services, by or for the Insured, or out of any defects, errors, or omissions in any 
reports, specifications, maps, plans, permits, opinions, surveys, designs, or recommendations 
prepared, supplied or approved by or for the Insured, or the rendering or omission of professional 
services in connection therewith. 

The policies containing these exclusions do not define the term òprofessional servicesó. 

In an early, and important test case for what constitutes òProfessional Servicesó the B.C. 
Supreme Court was asked to opine on another typical wording in the following 
exclusion, the outcome of which is discussed at length below: 

This policy shall not cover the liability for claims arising out of bodily injury, sickness or disease 
including death at any time resulting therefrom sustained by any person or persons, nor for 
damage to or destruction of, or loss of use of property caused directly or indirectly by: 

 
(i) defects in maps, plans, designs or specifications prepared, acquired or used by 

the Insured; 
(ii)  errors or omissions in the rendering of professional services 

 

(a) The Legal Test for òProfessional Servicesó and Professionals 

There are several vocations which have traditionally been recognized and labelled as 
òprofessionsó, namely doctors, lawyers, engineers and architects.  However, the Courts 
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have not resorted solely to these labels to determine whether a function performed by 
an individual amount s to a professional service.  Rather the Courts examine the nature 
of a particular act or service to determine if it is a professional service. 

In Chemetics International Ltd. v. Commercial Union Assurance Co. of Canada73 the B.C. 
Supreme Court had occasion to consider what constituted a òprofessional serviceó.  In 
that case, a professional firm designed and supplied a pulp bleaching plant for a US-
based customer.  After construction was completed, the insured kept a supervisor on 
site to train the operators, and it also provided a training manual to the owner.  The 
tower of the pulp bleaching plant was damaged when the operator failed to react 
properly to a pump failure.  The owner successfully sued the insured in the United 
States having alleged that the insured had failed to warn it about pump failure and how 
to handle such a situation. The insured then brought an action in Canada against itsõ 
general liability insurer.  The policy excluded:  

éliability for claimséfor damage toéproperty caused directly or indirectly byéerrors or 
omissions in the rendering of professional services.  

The B.C. Supreme Court first addressed what activities fell within the meaning of the 
words òprofessional servicesó.  The Court said: 

I adopt, as part of my concept of a professional service, the principle enunciated in the Marx case, 
where it was saidé:In determining whether a particular act or omission is of a professional nature 
the act or omission itself must be looked at and not the title or character of the party who performs 
or fails to perform the act. 

 
éIn other words, a professional service must embrace both a mental or intellectual exercise within 
a recognized discipline and the application of special skill, knowledge and training to the 
particular function in question. 

 
The Court determined that the exclusion did not apply because providing a warning 
about pump failure did not require a specialized skill .  The Court said: 

In my opinion, the function of giving warning of the risk which gave rise to this liability would 
not necessarily be a professional service.  The person giving the warning would simply be telling 
experienced pulp operators that, if there is a temporary interruption in the removal of pulp stock 
from the tower but fresh pulp stock continues to enter the tower, dewatering will occur and a crust 
will form.  He would also say that seal water entering the tower at the bottom would raise the 
plug, and care would have to be taken to ensure that the encrusted top of the plug, which they 
knew or ought to have known might not be level, did not rise enough to bear upon the roof.  Such a 
warning required no special skill, learning, experience or training.  It could have been given by a 
salesman, a tradesman or a technician, and it amounted to nothing more than ordinary common 
sense.. (emphasis added) 

 

                                                 
73 (1981), 31 B.C.L.R. 273 (S.C.). 
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The Courtõs decision was upheld on appeal.  The B.C. Court of Appeal dismissed the 
insurerõs argument that the services in question had to be òprofessionaló in nature 
because the individual who had supervised the writing of the manual was himself a 
professional engineer.  The Court of Appeal said: 

In the insurerõs submissions, there is much emphasis upon the fact that Mr. Axen, the employee of 
Chemetics who supervised the writing of the manual and the provision of services called for in cl. 
1.3, had the qualifications to be a professional engineer.  He had qualified as such in his native 
Sweden and, after the completion of the Chesapeake project, qualified as a professional engineer in 
British Columbia but, at the time he was working on that project, was not formally qualified in 
either British Columbia or Virginia.  I cannot agree that the fact that Chemetics, in providing 
services to Chesapeake, availed itself of the services of a person with professional qualifications is 
determinative of the question whether the services provided by Chemetics were professional 
services. (emphasis added). 

b) Coverage for Non-Professionals Providing Professional Services 

As seen from the Chemetics case, Courts have determined that a professional services 
exclusion should not apply only to traditional professionals such as doctors and 
lawyers.  However, there has likely been a reluctance to seek to enforce the exclusion 
against those providing services within certain recognized disciplines, even  though 
they may be applying specialized skill and knowledge, because they are not in the 
classes that have traditionally been labelled òprofessionalsó. 

Pharmacists, computer programmers, and insurance adjusters, for example, are all 
workers who provide se rvices within a recognized discipline and apply specialized skill 
and knowledge in many of the functions they perform.  However, because they have 
not traditionally been recognized and labelled as òprofessionalsó, the professional 
services exclusion has not routinely been applied to them to exclude CGL coverage for 
an  error or omission when or if they provided a òprofessional serviceó. 

3. The Professional Services Exclusion  
 

The New IBC CGL Form contains a Professional Services Exclusion, as follows:  
 

2. Exclusions 
This insurance does not apply to: 
 
n. Professional Services 
 
òBodily injuryó (other than òincidental malpractice injuryó), or òproperty damageó due to the 
rendering of or failure to render by you or on your behalf of any òprofessional servicesó for others, 
or any error or omission, malpractice or mistake in providing those services. 
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òProfessional Servicesó are defined in the New IBC CGL Form as follows:  
 

ò24. òProfessional servicesó shall include but not be limited to: 
a. Medical, surgical, dental, x-ray or nursing service or treatment, or the 

furnishing of food or beverages in connection therewith; 
b. Any professional service or treatment conducive to health; 
c. Professional services of a pharmacist; 

d. The furnishing or dispensing of drugs or medical, dental or surgical 
supplies or appliances; 

e. The handling or treatment of deceased human bodies including 
autopsies, organ donations or other procedures; 

f. Any cosmetic, body piercing, tonsorial, massage, physiotherapy, 
chiropody, hearing aid, optical or optometrical services or treatments; 

g. The preparation or approval of maps, shop drawings, opinions, reports, 
surveys, field orders, change orders or drawings and specifications; 

h. Supervisory, inspection, architectural, design or engineering services; 
i. Accountantõs, advertiserõs, notaryõs (Quebec), public notaryõs, 

paralegalõs, lawyerõs, real estate brokerõs or agentõs, insurance brokerõs 
or agentõs, travel agentõs, financial institutionõs, or consultantõs 
professional advices or activities; 

j. Any computer programming or re-programming, consulting, advisory 
or related services; or 

k. Claim, investigation, adjustment, appraisal, survey or audit services. 

 

(a) Expansion of the Listing of Professional Services 

The Professional Services Exclusion has greatly expanded the ambit of the former 
exclusion, which was most often applied in respect of traditional professionals such as 
architects and engineers.  Recall that one of the commonly used professional liability 
exclusion wordings excluded coverage for òéany defects, errors, or omissions in any 
reports, specifications, maps, plans, permits, opinions, surveys, designs, or recommendations 
prepared, supplied or approved by or for the Insuredéó.  This language closely corresponds 
with the work product of architects and engineers.  The new form of Professional 
Services Exclusion specifically excludes coverage for the professional services of the 
following classes:  

 

1. medical professionals; 
2. dentists; 
3. dental hygienists; 
4. x-ray technicians; 
5. nurses; 
6. pharmacists; 
7. orthodontists;  
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8. massage therapists; 
9. physiotherapists;  
10. chiropractors; 
11. chiropodist;  
12. podiatrist;  
13. cosmeticians; 
14. barbers; 
15. opticians; 
16. optometrists;  
17. cartographers; 
18. architects; 
19. engineers; 
20. architectural and engineering technicians; 
21. accountants; 
22. advertising consul tants; 
23. notaries public;  
24. lawyers; 
25. paralegals; 
26. real estate brokers; 
27. real estate agents; 
28. insurance brokers; 
29. insurance agents; 
30. travel agents; 
31. financial consultants; 
32. computer programmers;  
33. insurance adjusters. 

 

(b) Is the Professional Services Exclusion Exhaustive?  

The express naming of the professions in the definition of òprofessional servicesó is not 
exhaustive.  In considering whether a class of worker that is not expressly mentioned in 
the exclusion is nonetheless embraced by it, the Court will have to weigh two 
competing rules of interpretation.  On one hand, the Court must give effect to the intent 
of the parties at the time that the contract of insurance was entered into.  This will 
ordinarily involve giving literal effect to the plain meaning of the word s, òshall include 
but not be limited toó. 

On the other hand, there is the rule of interpretation of insurance contracts that requires 
exclusion clauses to be interpreted narrowly, and not in a way that is repugnant to or 
inconsistent with the main purpose of the insurance coverage but rather to give effect to 
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it.  This rule of interpretation will make the Court wary of significantly expanding the 
classes of professional services excluded by operation of the Professional Services 
Exclusion Clause.  

(c) Interpretations of òConducive to Healthó 

The same tension will apply when Courts are called upon to interpret a phrase such as 
that in Section 24 b) òany professional service or treatment conducive to healthó.  The phrase 
òconducive to healthó can have very broad application.  For example, one could 
conceivably argue that restaurant service is òconducive to healthó since the provision of 
food provides nourishment to restaurant patrons.  Will Courts interpret the phrase in 
such a broad manner?  Probably not, we expect, because of the rule of interpretation 
requiring exclusion clauses to be interpreted narrowly.  

4. Conclusion  

The New IBC CGL Form contains a standard Professional Services Exclusion and 
definition whereas the previous form did not.  Courts have stat ed that in determining 
whether a service is òprofessionaló, one must look at the act or omission itself and not 
the title or character of the person who performed the act.  If an act involves a mental or 
intellectual exercise within a recognized discipline  and the application of special skill or 
training, it will probably be considered a professional service .  Consistent with the 
judge-made law, the new Professional Services Exclusion applies to numerous classes of 
workers and not just traditional professio nals such as doctors, accountants, engineers 
and architects.  However, the list of classes embraced by the exclusion is not exhaustive, 
and it remains to be seen whether Courts adopt an expansive or restrictive 
interpretation of the clause. 

The broadening of the Professional Services Exclusion in the New IBC CGL Form 
underscores the need for those in more traditional professional occupations, such as 
doctors and lawyers, to ensure they have ample coverage.  The Professional Services 
Exclusion also underscores the need for òsoftó professionals, i.e., professionals who 
would not in the past have purchased an errors and omissions policy, to ensure that 
they are adequately protected, especially now that they have been expressly excluded 
from coverage under the New IBC CGL Form.  



 

© Dolden Wallace Folick LLP  69 
 

E. The Abuse Exclusion  

1.  Introduction  

In recent years, there has been an explosion in the number of civil sexual assault claims 
being made to insurers.  These claims are made against parents, teachers, ministers, 
churches of all denominations, private and public schools, non-profit organizations 
providing services to youth, and governments responsible for residential and foster 
home placements.  While the abuse has been occurring over the past several decades, 
the injuries and damages suffered by the victims, much like in environmental and toxic 
tort claims, takes years to emerge.  It has only been since the mid to late 1990s that the 
Courts have been asked to grapple with issues of insurance coverage with respect to 
these types of claims.   

This section of the paper touches upon the types of claims made against perpetrators of 
sexual abuse and other parties potentially liable for the perpetrator's conduct, and the 
way Courts have interpreted wordings in liability policies similar to the Former IBC 
CGL Form wordings.  The paper will then discuss the extent to which traditional 
defining terms such as "occurrence" and the Former IBC CGL intentional act exclusion 
have been effective in responding to sexual abuse claims.  The wording of the Abuse 
Exclusion in the New IBC CGL Form and the impact it will have on these claims will 
then be discussed.  American caselaw is briefly reviewed to offer an insight into how 
Courts deal with the U.S. liability insurersõ wordings.  Finally, there will be a discussion 
on other policies and approaches to offering coverage for "sexual abuse" claims. 

2.  Causes of Actions asserted against Perpetrators and Others  

In bringing these claims, the most common causes of actions asserted against a 
perpetrator are assault, battery and breach of fiduciary duty.  The causes of action 
alleged against other potentially liable parties, such as employers and supervisors are 
negligent hiring and supervision, vicarious liability and breach of fiduciary duty.  
Historically, insurer s through their use of the Former IBC CGL Form wordings have 
attempted to limit coverage for these claims in various ways discussed below. 

(a)     Must be an "Occurrence" 

Many coverage claims currently being considered by the Courts involve historical cases 
arising from sexual abuse that occurred years ago at a time when there was little 
awareness of sexual torts, both by the public at large and by the insurance underwriting 
industry.  Thus, Courts when faced with these coverage cases often interpret CGL 
policies written in the 1960s on an occurrence basis without the contemplation of sexual 
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abuse claims.  As such, Courts are interpreting general liability and homeowner policies 
that provide coverage for claims in respect of "bodily injury" caused by an "occ urrence" 
that took place during the policy period.  "Occurrence" in these policies is defined as: 

éan accident, including continuous or repeated exposure to substantially the same general 

harmful conditions. 

"Accident" is generally undefined in a CGL.  It is not defined in the New IBC CGL 
Form.  However, the Supreme Court of Canada has defined "accident" as "éany 
unlooked for mishap or occurrence".74  Given the intentional nature of sexual abuse, the 
issue that has arisen before the Courts is whether an injury resulting from sexual abuse 
can ever be considered to be caused by an "accident".   

Gordon Hilliker in his authoritative text, Liability Insurance Law in Canada, notes that in 
dealing with this issue there are two approaches taken by Courts in the Unite d States.75  
The majority position is that when Courts are considering whether an "accident" took 
place it must determine this from the perspective of the insured.  Thus, in considering 
the allegations against an employee who is the alleged  perpetrator, there is no coverage 
for the employee since the committing of acts of sexual abuse is never an "accident" 
from the standpoint of the perpetrator.  

When considering allegations against an employer of negligent hiring and supervision 
of an employee who allegedly engaged in the abuse, the B.C. Court of Appeal, like the 
majority approach in the US, 76 concluded that in determining whether the abuse is an 
"accident" it must be considered from the vantage point of the insured, namely the 
employer.77  In Bluebird Cabs, supra the Court had to consider whether the employer was 
owed a defence for an action commenced by a passenger for assault and battery 
committed by its cab driver.  At paragraph 8, page 5 the Court stated: 

In my opinion this particular policy gives all the guidance that is needed in order to apply the 
word "accident" in this case.  The chambers judge decided to apply a definition from Fenton v. J. 
Thorley & Coéper Lord McNaghten at p. 448: "an unlooked-for mishap or untoward event which 
is not expected or designed".  Now that definition could be said to require that the event not be 
expected by anyone at all, or, alternatively, it might be said to require that the event not be 
expected by some particular person such as the victim or the perpetrator.  But we know which of 

                                                 
74 Canadian Indemnity Co. v. Walkem (1976). 53 D.L.R. (3d) 1 (S.C.C.). 
75  Hilliker , supra  note 4  at p. 323. 
76 Silverball Amusement Inc. v. Utah Home Fire Insurance Co., 842 F. Supp. 1151 (W.D. Ark. 1994), affd per 
curiam, 33 F.3d 1476 (8th Cir. 1994); U.S. Fidelity & Guaranty Co. v. Open Sesame Child Care Centre, 819 F. 
Supp. 756 (N.D. Ill. 1993); Allstate Ins. Co. v. Patterson, 904 F. Supp. 1270 (D. Utah 1995) all as cited by 
Hilliker, supra note 4 at p. 323.  See also King v. Dallas Fire Insurance co., No.00-1152 (Tex. August 29, 2002).  
77 Bluebird Cabs Ltd. v. Guardian Insurance Co. of Canada, 1999 CarswellBC 668 (C.A.) [hereafter "Bluebird 
Cabs"]. 
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the meanings is the one intended in this policy from the fact that the relevant exclusions is for 
"Bodily injuryéexpected or intended from the standpoint of the insured"éSo when the word 
"accident" is used in the policy it must be used in the alternative sense that I have mentioned, 
namely it applies not to events expected by nobody, but only to events not expected by a particular 
person, namely the insured.  The fact that the event may have been expected by someone else is not 
a relevant consideration for the purposes of the policy. 

In Bluebird Cabs, supra, the CGL contained a "Separation of Insureds" clause (commonly 
known as a òseverability clauseó), which required the Court to read the policy as if it 
applied separately to the cab driver and to his employer.  In considering the allegations 
of vicarious liability against the employer and the issue of whether the employer was 
owed a defence under its general liability policy, the Court stated:  

On the basis of my conclusion that neither the acts of the cab drivers, nor the fault of the cab 
drivers, becomes the act or the fault of Bluebird Cabs Ltd., but, at most, it is the liability of the cab 
drivers which becomes the liability of Bluebird Cabs Ltd., it is my opinion that the separate 
application of the policy to Bluebird Cabs Ltd., in accordance with its termséthe bodily injury 
that has been suffered by the victims, as proven, cannot be regarded as bodily injury expected or 
intended from the standpoint of Bluebird Cabs Ltd.78 

The Court of Appea l concluded in Bluebird Cabs, supra that the liability insurer was 
obligated to defend the employer with respect to the Plaintiff's civil sexual assault 
action.  

According to Hilliker, the minority position in the United States appears to be based on 
the theory that there can only be one proximate cause of the injury, that being the sexual 
abuse.79  This analysis results in the Courts concluding that the negligent employer is 
not covered for the claims, as the negligent supervision was not the proximate cause of 
the injury. 80 

In Canada, the Supreme Court of Canada in Scalera v. Non-Marine Underwriters81 applied 
a version of the minority analysis 82 to determine whether an insurer of a homeowner 
who allegedly sexually assaulted a young woman had to defend the home owner in the 
civil sexual assault action brought against him.  In the civil sexual assault action, the 
Plaintiff alleged a variety of causes of action including intentional and non -intentional 
torts.  In determining that there was no coverage under the pol icy, the Supreme Court 
of Canada concluded that when pleadings allege both intentional and non -intentional 
torts, such as negligence, the Court, in determining whether there is coverage must: 

                                                 
78 Bluebird Cabs, supra, para 17 at p. 7. 
79 Supra, note 4 at p.323. 
80 Mutual of Enumclaw v. Wilcox, 843 P.2d 154 (Idaho 1992) as cited by Hilliker, supra note 4 at p. 323.  
81 2000 SCC 24 [hereafter "Scalera"]. 
82 See Hilliker, ibid., note 4 at p. 323. 
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édecide whether the harm inflicted by the negligent conduct is derivative of that caused by the 
intentional conduct.  In this context, a claim for negligence will not be derivative if the underlying 
elements of the negligence and of the intentional tort are sufficiently disparate to render the two 
claims unrelated.  If both the negligence and intentional tort claims arise from the same actions 
and cause the same harm, the negligence claim is derivative, and it will be subsumed into the 
intentional tort for the purpose of the exclusion clause analysisé83 

In applying Scalera, supra in the context of a general liability clause, the Alberta Court of 
Appeal in S. (J.A.) v. Gross84 considered a coverage action brought by a Church minister 
claiming coverage under his employer's policy for defence costs and indemnity for a 
claim brought by a Plaintiff who alleged that the minister sexually assaulted her during 
counselling sessions.  The Statement of Claim contained allegations of negligence, 
breach of fiduciary duty and of an intentional tort.  

The Court determined that the Chambers Judge erred in concluding that there was 
coverage for the minister.  The Court applied Scalera, supra and rejected counsel for the 
minister's attempt to distinguish Scalera, supra on the basis of the principle that a Court 
should give effect to the clear language and the reasonable expectations of the parties.  
At paragraph 26 the Court stated: 

[Counsel for Gross] argued that parties to the homeowner policies in those cases [Scalera and 
Sansalone] could not have intended the policies to cover intentional sexual assaulté 

Counsel for Gross argued that the commercial general liability policy invoked in the present case 
was more "appropriate" to the situation, since the alleged abuse occurred in the context of 
counselling and therapy sought by the plaintiff and performed by Gross as part of his duties as 
pastor. 

We do not accept this distinction.  It is no less repugnant to suggest that employers would seek to 
provide coverage for their employees who intentionally perpetrated sexual assaults than it is to 
suggest the same in the case of homeowners.  While commercial general liability policies ordinarily 
provide coverage for losses arising out of incidents or occurrences during the course of 
employment, such policies generally seek to exclude intentional acts, as in this case.  It cannot be 
said that parties to commercial insurance contracts anticipate that their policies will provide 
coverage for employees who intentionally commit sexual assault in the course of their 
employment.  The fact that the plaintiff sought out Gross to counsel her with respect to sexual 
issues and to provide therapy provides no basis on which to distinguish Scalera and Sansalone.  
The underlying economic rationale for insurance discussed by Justice Iacobucci applies equally to 
general liability policies.  Insofar as the alleged acts were intentional in nature, they were not, as a 
general rule, intended to be covered by any kind of insurance policy.  As stated above, insurance 
covers fortuitous, contingent risks, not intentional acts. 

                                                 
83 Scalera, supra, note 80 at p. 31. 
84 2002 ABCA 36 [hereafter "Gross"]. 




